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IRA D. CAMPBELL, 


Merchants Exchange Building, San Francisco, California 


JAMES A. KERR, 
1309 Hoge Building, Seattle, Washington, 


E. 8S. MeCORD, 
1309 Hoge Building, Seattle, Washington, 
Proctors for Libellant and Appellee, Independent 
Transportation Company. 


WILLIAM H. GORHAM, 
653 Colman Building, Seattle, Washington, 
Proctor for Respondents and Appellants Yang-T'sze 
Insurance Association, Limited. 


Canton Insurance Office, Limited. 


V. INDEPENDENT TRANSPORTATION COMPANY, ET AL. > 


In the United States Cireuit Court of Appeals for the Ninth 
Circuit. 


Canton INsuRANCE Orrick, Limitrep, nT aL, Appellants, 
VS. 
INDEPENDANT TRANSPORTATION COMPANY ET AL, Appellees. 


Stipulation with Reference to Printed Record and Sending 
Up Original Exhibits as Supplemental Record. 


It is hereby stipulated by and between the parties hereto 
that there shal! not be printed in the Record on appeal herein 
any of the Exhibits referred to in the Exceptions to the 
third amended libels or introduced in evidence, and filed in 
said causes, in the United States District Court for the 
Western District of Washington, Northern Division; and 
that all of the original of said Exhibits, except as otherwise 
stipulated by the parties hereto, shall be transmitted to 
the above entitled court, under the certificate of the Clerk 
of said District Court and seal thereof, as a supplemental 
Record herein. 


Dated Seattle, Washington, January 12th, 1914. 


WILLIAM H. GORHAM, 
Proctor for Appellants, 


IRA D. CAMPBELL, 
KERR & McCORD, 

Proctors for Appellees, 
Independent Transportation Company. 


(Endorsed): Filed in the U. S. District Court Western 
Dist. of Washington Northern Division Jan. 12 1914 Frank 
meeroshy, Clerk By. cccceccenee Deputy. 


+ CANTON ENSURANCE OFBPICE, LTD, ET AL. 


In the United States Cirenit Court of Appeals for the Ninth 
Cireuit. 


No. 3849 
Canton InsuRANCE Orrice, LIMItep, BT aL, Appellants, 
VS. 
INDEPENDANT TRANSPORTATION COMPANY, ET AL, Appellees. 


Order for Sending up Original Exhibits as Supplemental 
Record. 


Agreeable to the written stipulation of the parties hereto 
this day filed herein, and, it being, in the opinion of the 
undersigned the Judge who signed the Citation on appeal 
herein, proper, 


It is now here ordered by the undersigned, the Judge who 
signed the Citation on appeal herein that the Clerk of the 
United States District Court for the Western District of 
Washington, Northern Division, transmit under his cer- 
tificate and the seal of said District Court, all of the original 
exhibits referred to in the exceptions to the third amended 
libels, or offered in evidence, and filed in said cause in said 
District Court, except as may by stipulation be otherwise 
provided, as a supplemental Record herein. 


Dated Seattle, Washington, January 12th, 1914. 


JEREMIAH NETERER, 
United States District Court for Western 
District of Washington. 
(Endorsed): Filed in the U. S. District Court Western 
Dist. of Washington, Northern Division, Jan. 12 1914 Frank 
Ie Crosby, Clerk. By 22... Weputxe 


STATEMENT. 
Time of Commencement of Suit: December 14, 1908. 


Names of Parties to Suit:: Cause No. 3848: Libellant, 
Independent Transportation Company, a corporation; Res- 
pondent, The Yang-Tsze Insurance Association, Limited, 
corporation ; 


Cause No, 3849: Libellant, Independent Transportation 
Company, a corporation; Respondent, Canten Insurance Of- 
fice, Limited, a corporation. 


V. INDEPENDENT TRANSPORTATION COMPANY, ET AL. ) 


Consolidation of Causes: Stipulation as to econsolidat- 
ing causes, filed January 4, 1909. Order consolidating 
causes made and entered January 4, 1909. 


Dates for Filing Respective Pleadings: 
Third Amended Libels filed April 22, 1910. 


Exceptions to Third Amended Libels filed March 28, 
10: 


Answers to Third Amended Libels filed March 30, 1910. 


Issuance of Process and Service thereof: On December 
14, 1908, issued Citation in causes Nos. 3848, 3849, and de- 
livered same to Marshal for service. 


On December 14, 1908, the Marshal returned the same 
into the Clerk’s office with return endorsed thereon showing 
service thereof on respondents on December 14, 1908. 


Reference to Commissioner: Consolidated causes under 
No. 3849 were referred to Commissioner to take and report 
the testimony on April 18, 1910, and said Commissioner, on 
November 8, 1912, duly returned into the Clerk’s office his 
transeript of the testimony so taken together with the Ex- 
hibits offered in evidence before said Commissioner, which 
said testimony and exhibits were duly filed in said cause 
on the 8th day of November, 1912. 


Depositions: The depositions of Louis Rosenthal et al 
and of W. H. Le Boyteaux et al were taken by stipulation, 
returned and filed in the Clerk’s office and thereafter pub- 
lished by order of Court of date March 15, 1911. 


Time of Trial: The consolidated causes came on for 
trial on issues of law, towit, on exceptions to third amended 
libels before the Hon. C. H. Hanford. District Judge, on 
March 28, 1910; and for final hearing on the merits, causes 
submitted without argument upon written briefs of respect- 
ive parties before Hon. Jeremiah Neterer, District Judge, 
on October 13, 1913. 


Final Decree: December 15, 1913. 
Notice of Appeal: December 30, 1913. 


6 CANTON INSURANCE OFFICE, LTD., EY AL. 


In the United States District Court, for the Western District 
of Washington, Northern Division. 


No. 3848 


INDEPENDENT TRANSPORTATION ComMPANY, a corporation, Li- 
bellant, 
Vs. 
THe Yanc-T'sze Insurance Association, Lrp., Respondent, 
No. 3849 
INDEPENDENT TRANSPORTATION Company, a corporation, Li- 
bellant, 


Wiskc 


Canron Insurance Orrice, Ltp., Respondent, 
No, 3858 
[INDEPENDENT TRANSPORTATION Company, a corporation, Li- 
bellant, 
VS. 


Curna Travers [nsurance Company, Respondent. 


STIPULATION. 


It is hereby stipulated by and between the parties to 
the above entitled causes that an order may be entered by 
the above entitled Court, consolidating said causes for the 
purpose of trial, but nothing herein shall be construed as 
admitting any liability on the part of any one of said re- 
spondents for either or both of the other respondents above 
named. 


And it is further stipulated that upon final determina- 
tion of said causes on the merits by the court, separate de- 
crees nay be entered in each of said causes, if so desired 
by any of the parties to this stipulation. 


Dated Seattle, December 31st, 1908. 
IRA A. CAMPRELL, 
Proctor for Libellant in each cause. 
WILLIAM H. GORHAM, 
Proctor for each of the above named Respondents. 


(KMndorsed): Filed in the U. S. District Court, Western 
Dist. of Washington, Jan. 4, 1909. R. W. Hopkins, Clerk. 
A. N. Moore, Deputy. 


V. INDEPENDENT TRANSPORTATION COMPANY, ET Al. @ 


In the United States District Court, for the Western District 
of Washington, Northern Division. 


No. 3848 
INDEPENDENT TRANSPORTATION CoMPANY, a corporation, Li- 
bellant, 
Vs. 
Tue Yano-Tszu Lysurance Association, Lirp., Respondent, 


No. 3849 


INDEPENDENT ‘TRANSPORTATION COMPANY, a corporation, Li- 
bellant, 
Vs. 


Canton Insurance Orricr, Lrp., Respondent, 
No. 3858 


INDEPENDENT TRANSPORTATION Company, a corporation, Li- 
bellant, 
VS. 


Cuina Trapers [Insurance Company, Respondent. 


ORDER. 


Upon the Stipulation heretofore filed by the parties 
to the above entitled causes, it is ordered that said causes 
be consolidated under cause No. 3849, for the purposes of 
trial thereof. 


Dated Seattle, Janv. 4, 1909. 


C. H- HANFORD, 
Judge. 


(Endorsed): Filed in the U. S. District Court, Western 
Dist. of Washington, Jan. 4, 1909. R. M. Hopkins, Clerk. 
A. N. Moore, Deputy. 
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CANTON INSURANCE OFFICE, LYD., KET Atl, 


In the United States District Court for the Western District 
of Washington, Northern Division. In Admirality. 


Consolidated Case No. 3849 
No. 3848. Third Amended Libel in Personam 


INDEPENDENT ‘TRANSPORTATION Company, a corporation, Li- 
bellant, 
VS. 


THE Yane-Tsze Insurance Association, LIMIrep, a corpora- 
tion, Respondent. 
To the Hon. C. H. Hanford, Judge of the above entitled 
Court :: 


The libel of the Independent Transportation Company, a 
corporation, lbellant, against The Yang-Tsze Insurance 
Association, Limited, a corporation, respondent, in a cause 
of contract, civil and maritime, alleges as follows: 


I. 


That libellant, the Independent Transportation Com- 
pany, is a corporation organized and existing under and by 
virtue of the laws of the State of Washington, and having 
its principal place of business at Seattle, Washington. 


Me 


That libellant believes and therefore alleges, respondent, 
The Yang-Tsze Insurance Association. Limited, to be a cor- 
poration, and maintaining an agent within the jurisdiction 
of this Court, but the country nnder the laws of which said 
corporation is organized is unknown to hbellant, and it 
therefore demands strict proof of the same. 


IBGE 
That libellant was, during all times herein mentioned, 
and particularly from prio to Jnlv @rd) 1907s tomanane 
Angnst 13th, 1908. both inclusive, the sole owner of the 
Steamer ‘‘Vashon’’, an Arerican vessel of 244 gross tons 
register, official number 126766. 


Oe 
That for and in consideration of the payment of the sum 
of One Hundred and Sixty-five Dollars (4165.00), by lbel- 


Ve. INDEPENDENT TRANSPORTATION COMPANY, HT AL. 9 


lant unto respondent, respondent insured, by its policy of 
imsurance No. 7/349, Three Thousand Dollars ($3,000.00) on 
account of libellant from the 3rd day of July, 1907, until 
the 3rd day of July, 1908, upon its interest as owner in the 
body, machinery, tackle, apparel and other furniture of 
said Steamer ‘‘Vashon’’, against the adventures and perils 
of the seas, fires, pirates, assailing thieves, jettisons, bar- 
ratry of the mariners (but not of the master), embezzlement 
and illicit trade, or any trade in articles contraband of war 
excepted in al] cases; and all other losses and misfortunes 
that shall come to the hurt or damage of the vessel insured, 
or any part thereof, to which insurers are liable by the 
Rules and Customs of Insurance in San Francisco, including 
the Rules for adjustment of losses printed on the back of 
respondent’s policy of insurance and the provisions of the 
Civil Code of California, excepting such losses and mis- 
fortunes as are excluded by said policy. 


Said policy further provided: ‘‘In case of any loss or 
misfortune resulting from any peril insured against, the 
party insured hereby engages for himself or themselves, 
him or their factors, servants or assigns, to sue, labor and 
travel, and use all reasonable and proper means for the 
security, preservation, relief and recovery of the property 
insured, or any part thereof, * * * , to the charges 
whereof this company will contribute in proportion as the 
sum insured is to the whole sum at risk; nor shall the acts 
of the insured or insurers in recovering, saving and pre- 
serving the property insured, in case of disaster, be con- 
sidered a waiver or an acceptance of abandonment.’’ 


N. 


That, thereafter, while properly and securely moored on 
the evening of the 15th day of December, 1908, said Steamer 
“‘Vashon’’ sunk and by reason thereoef became damaged, 
and hbellant, as owner of said steamer, suffered losses and 
incurred expenses in laboring to save and preserve said 
steamer, as hereinafter set forth. 


Vly 


That immediately after said steamer sunk, operations 
were commenced to save and preserve the same, and she 
was on the 11th day of January, 1908. floated and moored; 
that upon the raising of said steamer, she was found by 
the survevors to be in such a filthy condition with fuel oil 


10 CANTON UNSUIANCEH ORTGICHIS SIGIR. lai) Age: 


and mud that it was impossible to ascertain the extent of 
damage, and they, therefore, recommended that said steamer 
be hauled out of the water, strakes of planking eut from 
her bottom and all dirt washed out, in order that a survey 
in detail might be made. 


That pursuant to such recommendaticns, said steamer 
was, as soon as possible, on the 12th day of February, 1908, 
hauled out and was thereafter, with all due diligence opened 
up and cleaned for the purpose of making a detailed survey 
of said damage and of securing an estimated cost of re- 
pairs, which survey was, with all due diligence, completed 
by Messrs Frank Walker and Capt. 8S. B. Gibbs, surveyor 
of respondent Insurance Company, on the 15th day of 
April, 1908, and the estimated cost of repairs obtained. 


VAL. 


That libellant, on April 20th, 1908, by it’s agents John- 
son & Higgins, served upon respondent due and regular 
proofs of said loss, as in such cases required, and thereafter, 
on April 28th, 1908, respondent advised libellant, through 
the latter’s aforesaid agents, that respondent denied all 
liability under it’s aforesaid policy. 


VILE. 


That, thereafter, libellant. ascertaining t hat said 
steamer would not be worth repairing and was continually 
deteriorating, and deeming that the sale of said steamer 
would be for the best interests of all concerned, and would 
be what a prudent uninsured owner would do, requested 
respondent’s consent to such sale, and in reply thereto, res- 
pondent advised libellant through the latter’s aforesaid 
agents, that it, respondent, did not have anv interest in said 
steamer and nothing whatever to say in response to said 
reqnest; and, thereupon. on or about the 13th day of Aug- 
ust, 1908, libellant sold said steamer for the best and highest 
price obtainable therefor, to-wit: the snm of Seven Hundred 
and Fifty Dollars ($750.00). 


TK, 


That the sound value of said steamer at the time of 
said loss was the sum of $15,000.00, and in her damaged 
condition the sum of $750.00, and the depreciation in value 
of said vessel and loss to lhellant, by reason of the damag- 


V. INDEPENDENT TRANSPORTATION COMPANY, ET AQL., la 


ing of said vessel, was the sum of $14,250.00; that respond- 
ent’s proportion of said loss for which it is hable under its 
aforesaid policy upon the basis of a partial loss is the sum 
of $2,850.00. 

ee. 

That libellant incurred in laboring to save and preserve 
said steamer by way of salvage charges and costs and the 
cost of making an adjustment of said loss, the sum of 
$4,230.60, of which respondent is lable to pay unto libellant 
under it’s pohey the sum of $846.12. 


XI. 


That all and singular the premises are true and within 
the admiralty and maritime jurisdiction of the United States 
and of this Honorable Court. 


Wherefore libellant prays that a citation in the due 
form of law, according to the course of this Honorable 
Court in cases of admiralty and maritime jurisdiction, may 
issue against said respondent and it be cited to appear and 
answer upon oath all and singular the matters so articulately 
propounded; and that this Honorable Court may be pleased 
to decree the payment of the amount due, with interests and 
eosts; and that libellant may have such other and further 
relief as in law and justice it is entitled to receive. 


INDEPENDENT TRANSPORTATION COMPANY, 
By A. B. Shay, See’y. 
IRA A. CAMPBELL, 
KERR & McCORD, 


Proctor for Libellant. 


United States of America, State of Washington, County of 
King.—ss. 


A. B. Shay, being first duly sworn, on oath, deposes and 
says: That he is the secretary of the Independent Trans- 
portation Company, a corporation, and as such secretary 
is authorized to make this verification for and on behalf 
of said corporation, and does make this verification in that 
behalf; that he has read the foregoing Third Amended 


2 CANTON INSURANCE OFFICE, LTD., EV AL. 
Libel, knows the contents thereof, and believes the same to 
be true. 
A. B. SHAY. 
Subscribed and sworn to before me, this 24th day of 
March, 1910. 
(N>S:) [RA A. CAMPBELL, 
Notary Public in and for the State of 
Washington, residing at Seattle, Wash. 


(indorsed): Filed in the U. S. District Court Western 
Dist. of Washington April 22 1910 R. M. Hopkins Clerk. 


In the United States District Court for the Western District 
of Washington, Northern Division In Admiralty. 


Consolidated Case No. 3849—No. 3848 


INDEPENDENT TRANSPORTATION COMPANY, a corporation, Li- 
bellant, 
VS. 


THe Yanc-Tsze Lysurancre Association, Limirep, a corpora- 
tion, Respondent. 
ANSWER. 
To the Honorable C. H. Hanford, Judge of the ahove en- 
titled Court: 

The Answer of The Yang-T'sze Insurance Association, 
Limited. a corporation. to the third amended libel of the 
Independent Transportation Company, in a cause of con- 
tract, civil and maritime, alleges as follows: 


t. 


It admits the allegations of the first article thereof. 


Pe 


It adinits the allegations of the second article thereof. 


Elle 


It denies each and every allegation contained in the 
third article thereof, excepting the allegation that said 
steamer ‘tVashon’’ was an American vessel of 244 gross 
tons registered, official number 126766. which it admits. 
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IV. 
It admits the allegations of the fourth article thereof. 


Mo 


It admits that the said steamer *‘Vashon’’ sunk and by 
reason thereoef became damaged as alleged in the fifth 
article thereof, and it denies each and every other allega- 
tion of said fifth article. 


VI. 


Answering the sixth article thereof, it denies that any 
surveyor of this respondent made any finding as to the con- 
dition of said steamer ‘‘Vashon’’; it denies that any sur- 
veyor of this respondent made any recommendation as to 
said steamer; it denies that any survey of said steamer was 
made or completed by any surveyor of this respondent; it 
denies that any estimated cost of repairs was obtained by 
any surveyor of this respondent; all as therein alleged; and 
it denies any knowledge or information sufficient to form a 
belief as to each and every other allegation of said sixth 
article, and therefore denies the same, excepting the alle- 
gation that said steamer was, on or about January 11, 1908, 
floated, and on or about February 12, 1908, hauled out, 
which it admits. 

VII. 


It admits that this respondent, on or about the 28th 
of April, 1908, denied all hability under its aforesaid policy, 
but it denies each and every other allegation of the seventh 
article thereof. 

VIII. 


It admits that hbellant requested this respondent’s con- 
sent to a sale of said steamer, and in reply thereto respond- 
ent advised hbellant, through the latter’s aforesaid agents, 
that it, respondent, did not have any interest in said steamer 
and nothing whatever to say in response to said request, but 
it denies any knowledge or information sufficient to form 
a belief as to each and every other allegation of the eighth 
article thereof, and therefore denies the same. 


IDG 
It denies each and every allegation contained in the 
ninth article thereof, and denies that respondent is liable 


under its aforesaid policy, upon a basis of a partial loss, in 
the sum of $2850.00, or in any sum whatever. 
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x 


It denies any knowledge or information sufficient to 
form a belief as to the allegations of the tenth article thereof 
(except as to those allegations in this tenth article denied), 
and therefore denies the same; and it denies that this re- 
spondent is liable to pay lbellant under its policy the sum 
of $846.12, or any sum whatever, by way of salvage charges 
and costs and the cost of making an adjustment of said 
loss, or at all. 


And this respondent further answering said _ third 
amended libel, alleges: 
OE 


That it is a corporation organized and existing under 
the laws of Hong Kong, a Crown Colony of the British 
Empire. 

XII. 


That on or about the 16th day of July 1907, this re- 
spondent issued to libellant its policy of insurance, No. 7/349, 
whereby, among other things, it insured three thousand dol- 
lars on account of libellant in case of loss, to be paid to li- 
bellant from the 3rd day of July 1907, at noon, San Fran- 
cisco mean time, until the 3rd day of July 1908, at noon, San 
Francisco mean time, upon libellant’s interest as owner in 
the body, machinery, tackle, apparel and other furniture of 
the steamer ‘‘Vashon’’, vessel valued at $15,000, under the 
agreements and stipulations therein contained, as will more 
fully appear by reference to said policy, a copy of which 
has heretofore been filed herein, marked Exhibit No. 1, and 
is hereby referred to and bv such reference made a part 
hereof; and whereby lbellant. among other things, ex- 
pressly warranted to respondent that. during the term of 
said policy, the said vessel would be and remain employed 
in the general passenger and freighting business on Puget 
Sound within a radius of thirty miles from Seattle. 


KLE, 


That on or about December 3, 1907. in violation of said 
express warranties of libellant, said steamer was by libel- 
lant removed from a dock in Seattle harbor. on Puget Sound, 
and towed to a point in the Duwamish River, in King 
County, State of Washington, and there moored to piling, 
laid up for the winter, out of commission, her master and 
crew discharged, and her care and safety entrusted to a river 
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wr 


boat houseman, living on the bank of the Duwamish River 
adjacent to where said steamer was so moored; and that 
thereafter, on or about December 15, 1907, and while said 
vessel was moored in said Duwamish River, laid up for the 
winter, out of commission, her master and crew discharged, 
and her care and safety entrusted to said river boat house- 
man, as aforesaid, said vessel filled with water and sank. 


XTV. 


That this respondent has no knowledge or information 
as to the extent of damages sustained by said steamer by 
reason of her sinking as aforesaid, and therefore demands 
proof of the same if material. 


That all and singular the premises are true. 


Wherefore, respondent prays that this Honorable Court 
would be pleased to pronounce against the third amended 
libel aforesaid, and to condemn libellant in costs and other- 
wise right and justice to administer in the premises. 


YANG-TSZE INSURANCE ASSOCIATION, Ltd., 
Respondent. 
WILLIAM H. GORHAM, 
Proctor for Respondent. 


United States of America, Western District of Washington, 
—Sss. 


EK. H. Hutchinson being first duly sworn, on oath says: 
That he is agent for respondent in the above entitled act- 
ion; that he has heard the foregoing answer read, knows the 
contents thereof, and believes the same to be true. 


Bh. H. HUTCHINSON. 
Subseribed and sworn to before me this 29th day of 
March, A. D. 1910. S. H. KELLERAN, 


Notary Public in and for the State of Washington, residing 
at Seattle, Wash. 


(Endorsed): Filed in the U. S. District Court, West- 
ern Dist. of Washington Mar 30, 1910 R M Hopkins, Clerk. 
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In the United States District Court for the Western District 
of Washington, Northern Division. In Admiralty. 


INDEPENDENT TRANSPORTATION Company, a corporation, Li- 
bellant, 
Vs. 


Canton Insurance Orrick, LIMirep, a corporation, Res- 
pondent. 


Consolidated Case No. 3849. 


No. 3849. Third Amended Libel in Personam. 
To the Hon. C. H. Hanford, Judge of the above-entitled 
court: 


The libel of the Independent Transportation Company, 
a corporation, libellant, against the Canton Insurance Office, 
Limited, a corporation, respondent, in a cause of contract, 
civil and maritime, alleges as follows: 


li 


That libellant, the Independent Transportation Com- 
pany, is a corporation organized and existing under and by 
virtue of the laws of the State of Washington, and having 
its principal place of business at Seattle, Washington. 


LE 


That libellant believes and therefore alleges, respondent, 
Canton Insurance Office, Limited, to be a corporation, and 
maintaining an agent within the jurisdiction of this court, 
but the country under the laws of which said corporation 
is organized is unknown to hbellant, and it therefore de- 
mands strict proof of the same. 


WO 


That libellant was, during all times herein mentioned, 
and particularly from prior to July 3rd, 1907, to about 
August 13th, 1908, both inclusive. the sole owner of the 
Steamer ‘‘Vashon,’’ an American vessel of 244 gross tons 
register, official number 126766. 


ty: 


That for and in consideration of the payment of the 
sum of Two Hundred and Twenty Dollars ($220.00), by 
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libellant unto respondent, respondent insured, by its policy 
of imsurance No. 117/10134, Four Thousand Dollars, 
($4,000.00) on account of libellant from the 3rd day of 
July, 1907, until the 8rd day of July, 1908, upon its interest 
as owner in the body, machinery, tackle, apparel and 
other furniture of said Steamer ‘‘Vashon,’’ against the 
adventures and perils of the seas, fires, pirates, assailing 
thieves, jettisons, barratry of the marines (but not of the 
master), embezzlement and illicit trade, or any trade in 
articles contraband of war excepted in all eases; and all 
other losses and misfortunes that shall come to the hurt 
or damage of the vessel insured, or any part thereof, to 
which insurers are lable by the Rules and Customs of 
Insurance in San Francisco, including the Rules and adjust- 
ment of losses printed on the back of respondent’s policy 
of insurance and the provisions of the Civil Code of Cali- 
fornia, excepting such losses and misfortunes as are ex- 
eluded by said poliey. 


Said policy further provided: ‘‘In ease of any loss or 
inisfortune resulting from any peril insured against, the 
party insured hereby engages for himself or themselves, his 
or their factors, servants or assigns. to sue, labor and 
travel. and use all reasonable and proper means for the 
security, preservation, relief and recovery of the property 
msured, or any part thereof, * * *, to the charges 
whereof this company will contribute in proportion as the 
sum insured is to the whole sum at risk; nor shall the acts 
of the insured or insurers in recovering, saving and _ pre- 
serving the property insured, in case of disaster, be con- 
sidered a waiver of an acceptance of abandonment.”’ 


v. 


That, thereafter, while properly and securely moored 
on the evening of the 15th dav of December, 1908, said 
Steamer ‘‘Vashon’’ sunk and by reason thereof became 
damaged, and lhbellant, as owner of said steamer, suffered 
losses and incurred expenses in laboring to save and pre- 
serve said steamer, as hereinafter set forth. 


ve 


That immediately after said steamer sunk, operations 
were commenced to save and preserve the same, and she 
was on the llth day of January, 1908, floated and moored; 
that upon the raising of said steamer, she was found by 
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the surveyors to be in such a filthy condition with fule 
oil and mud that it was impossible to ascertain the extent 
of damages, and they, therefore, recommended that said 
steamer be hauled out of the water, strakes of planking cut 
from her bottom and all dirt washed out, in order that a 
survey in detail might be made. 

That pursuant to such recommendations, said steamer 
was, as soon as possible, on the 12th day of February, 1908, 
hauled out and was thereafter, with al] cue diligence opened 
up and cleaned for the purpose of making a detailed survey 
of said damage and of securing an estimated cost of repairs, 
which survey was, with all due diligence, completed by 
Messrs. Frank Walker and Capt. 8S. B. Gibbs, surveyor 
of respondent Insurance Company, on the 15th day of April, 
1908, and the estimated cost of repairs obtained. 


nal 


That lbellant. on April 20th, 1908, by its agents John- 
son & Higgins, served upon respondent due and regular 
proofs of said loss, as in such cases required, and there- 
after, on April 25th, 1908, respondent advised libellant, 
through the latter’s aforesnid agents, that respondent de- 
med all hability under it’s aforesaid policy. 


VTL. 


That, thereafter, libellant. ascertaining that said steamer 
would not be worth repairing and was continually deteriorat- 
ing, and deeming that the sale of said steamer would be 
for the best interests of all concerned, and what a prudent 
uninsured owner would do, requested respondent’s consent 
to such sale, and in reply thereto, respondent advised 
libellant through the latter’s aforesaid agents, that it, re- 
spondent, did not have any interest in said steamer and 
nothing whatever to say in response to said reqnest; and, 
thereupon. on or about the 13th dav of August, 1908, H- 
bellant sold said steamer for the hest and highest price 
obtainable therefor, to-wit: the sum of Seven Hundred and 
lice Weiler WG SA 00): 

Ie 

That the sound value or said steamer at the time of said 

loss was the sun of Fifteen Thousand Dolars ($15,000.00), 


and in her damaged condition the sum of Seven Hundred 
and Fitty Dollars ($750.00), and the depreciation in value 


V. INDEPENDENT TRANSPORTATION COMPANY, ET AL. 19 


of said vessel and loss to libellant, by reason of the damag- 
ing of said vessel was the sum of Fourteen Thousand Two 
Hundred and Fifty Dollars ($14,250.00); that respondent’s 
proportion of said loss for which it is liable under it’s 
aforesaid policy upon the basis of a partial loss is the sum 
of Three Thousand Kight Hundred Dollars ($3,800.00). 


AG 
That libellant incurred in laboring to save and preserve 
said steamer by way of salvage charges and costs and the 
eost of making an adjustment of said loss, the sum of Four 
Thousand Two Hundred Thirty and 60/100 Dollars 
($4,230.60), of which respondent is liable to pay unto libel- 


lant under it’s policy the sum of One Thousand One Hun- 
dred Twenty-eight and 16/100 Dollars ($1,128.16). 


IE 


That all and singular the premises are true and within 
the admiralty and maritime jurisdiction of the United States 
and of this Honorable Court. 


WHEREFORE libellant prays that a citation in due 
form of law, according to the course of this Honorable 
Court in eases of admiralty and maritime jurisdiction, may 
issue against the said respondent and it be cited to appear 
and answer upon oath all and singular the matters so artic- 
ulately propounded; and that this Honorable Court may be 
pleased to decree the payment of the amount due, with 
interest and costs; and that libellant may have such other 
and further relief as in law and justice it is entitled to 
receive. 


INDEPENDENT TRANSPORTATION COMPANY, 


By A. B. Shay, See’y. 
IRA A. CAMPBELL, 
KERR & MeCORD, 
Proctors for Libellant. 


United States of America, State of Washington, County of 
King.—ss. 


A. B. Shay, being first duly sworn, on oath, deposes 
and says: That he is the Secretary of the Indepedent Trans- 
portation Company, a corporation, and as such Secretary is 
authorized to make this verification for and on behalf of said 
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corporation, and does make this verification in that behalf; 
that he has read the foregoing Third Amended Libel, knows 
the contents thereof, and believes the same to be true. 


A.B. SHAN. 


Subscribed and sworn to before me this 24th day of 
March, 1910. 
en.) IRA A CAMPBELL, 
Notary Public in and for the State of 
Washington, residing at Seattle, Wash. 


(Endorsed): Filed in the U. 8S. District Court, Western 
Dist. of Washington, Apr. 22, 1910. R. M. Hopkins, Clerk. 


In the United States District Court for the Western District 
of Washington, Northern Division. In Admiralty. 


Consolidated Case No. 3849. 
No. 3849. Answer. 


[INDEPENDENT TRANSPORTATION Company, a corporation, I[i- 
belant, 
Vs. 


Canton Insurance Orrice, Limtrep, a eorporation, Res- 
pondent. 


To the Honorable C. H| Hanford, Judge of the above entitled 
Court: 


The Answer of the Canton Insuranee Office, Limited, 
a corporation, to the third amended hbel of the Independent 
Transportation Company, in a cause of contract, civil and 
maritime, alleges as follows: 


f. 


It admits the allegations of the first article thereof. 


1 


It admits the allegations of the second article thereof. 


Ae 


It denies each and every allegation contained in the 
third article thereof, excepting the allegation that said 
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steamer ‘‘Vashon’’ was an American vessel of 244 gross 
tons registered, official number 126766, which it admits. 


EVE 


It admits the allegations of the fourth article thereof. 


V. 


It admits that the said steamer ‘‘Vashon’’ sunk and 
by reason thereof became damaged as alleged in the fifth 
article thereof, and it denies each and every other allegation 
of said fifth article. 

VI. 


Answering the sixth article thereof, it denies that any 
surveyor of this respondent made any finding as to the 
condition of said steamer ‘‘Vashon;’’ it denies that any 
surveyor of this respondent made any recommendation as 
to said steamer; it denies that any survey of said steamer 
was made or completed by any surveyor of this respondent; 
it denies that anv estimated cost of repairs was obtained 
by any surveyor of this respondent; all as therein alleged; 
and it denies any knowledge or information sufficient to 
form a belief as to each and every other allegation of said 
sixth article, and therefore denies the same, excepting the 
allegations that said steamer was, on or about January, 11, 
1908. floated, and on or about February 12, 1908, hauled out, 
which its admits. 

VI. 


It admits that this respondent, on or about the 28th 
of April, 1908, denied all liability under its aforesaid policy, 
but it denies each and every other allegation of the seventh 
article thereof. 

VI. 


It admits that libellant requested this respondent’s con- 
sent to a sale of said steamer, and in reply thereto re- 
spondent advised libellant, through the latter’s aforesaid 
agents, that it, respondent, did not have any interest in said 
steamer and nothing whatever to say in response to said re- 
quest, but it denies any knowledge or information sufficient 
to form a belief as to each and every other allegation of 
the eighth article thereof, and therefore denies the same. 
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LX. 


It denies each and every allegation contained in the 
ninth article thereof, and denies that respondent is hable 
under its aforesaid policy, upon a basis of a partial loss 
in the sum of $3800.00, or in any sum whatever. 


x. 

It denies any knowledge or information sufficient to 
form a belief as to the allegations of the tenth article 
thereof (except as to those allegations in this tenth article 
denied), and therefore denies the same; and it denies that 
this respondent is liable to pay libellant under its policy 
the sum of $1128.16, or any sum whatever, by way of salvage 
charges and costs and cost of making an adjustment of said 
loss, or at all. 

And this respondent further answering said third amend- 
ed libel, alleges: XI 


That it is a corporation organized and existing under 
the laws of Hong Kong, a Crown Colony of the British 
Empire. s 
oe XII. 


That on the 3rd day of July 1907, this respondent 
issued to hbellant its policy of insurance. No. 117/10134, 
whereby among other things, it insured four thousand dollars 
on account of libellant in case of loss. to be paid to libel- 
lant from the 3rd day of July 1907, at noon, San Francisco 
mean time, until the 3rd day of July, 1908, at noon 
San Francisco mean time, upon libellant’s interest as owner 
in the body, machinery, tackle. apparel and other furniture 
of the steamer ‘‘Vashon,’’ vessel valued at $15,000 under 
the agreements and stipulations therein contained. as will 
more fully appear by reference to said poliev. a copy of 
which has heretofore been filed herein, marked Exhibit No. 
1, and is hereby referred to and by such referenee made a 
part hereof; and whereby lbellant. among other things. 
expressly warranted to respondent that, during the term of 
said policy, the said vessel wonld be and remain employed 
in the general passenger and freighting business on Puget 
Sonnd within a radius of thirty miles from Seattle. 


AY (Ll 


That on or about December 3, 1907, in violation of 
suld express warranties of libellant, said steamer was by 


Ne 
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libellant removed from a dock in Seattle harbor, on Puget 
Sound, and towed to a point in the Duwamish River, in King 
County, State of Washington, and there moored to piling, laid 
up for the winter, out of commission, her master and crew 
discharged, and her care and safety entrusted to a river boat 
houseman, living on the bank of the Duwamish River 
adjacent to where said steamer was so moored; and that 
thereafter, on or about December 15, 1907, and while said 
vessel was moored in said Duwamish River, laid up for 
the winter, out of commission, her master and crew dis- 
charged, and her care and safety entrusted to said river 
boat houseman, as aforesaid, said vessel filled with water 
and sank, 


RY. 


That this respondent has no knowledge or information 
as to the extent of damages sustained by said steamer 
by reason of her sinking as aforesaid, and therefore de- 
mands proof of the same if material. 

That all and singular the premises are true. 

Wherefore, respondent prays that this Honorable Court 
would be pleased to pronounce against the third amended 
libel aforesaid, and to condemn libellant in costs and other- 
wise right and justice to administer in the premises. 


CANTON INSURANCE OFFICE, Limited. 


Respondent. 
WILLIAM H. GORHAM, 
Proctor for Respondent. 


United States of America, Western District of Washington. 


J. R. Mason, being first duly sworn, on oath says: That 
he is agent for respondent in the above entitled action; 
that he has heard the foregoing answer read, knows the 
contents thereof, and believes the sam to be true. 


J. R. MASON. 


Subseribd and sworn to before me this 29th day of 
March, A. 1D. 1910. 
KARL E. RICHARDS, 
Notary Public in and for the State of Washington, residing 
at Seattle, Wash. 


(Endorsed): Filed in the U. 8. District Court, Western 
Dist. of Washington, Mar. 30, 1910. R. M. Hopkins, Clerk. 
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United States District Court, Western District of Washing- 
ton, Northern Division. 


No. 3849. Filed Oet. 16, 1910. 


INDEPENDENT TRANSPORTATION CoMPaNny, a corporation, Li- 
belant, 
Vs. 


Canron InsuraNcE QrFrice, LimMrirEp. a corporation, Res- 
pondent. 


Memorandum Decision on Exceptions and Exxceptive Alle- 
gations to the Several Libels as Amended. 


These several suits are founded upon policies insuring 
the steamer Vashon. The policies were issued at Seattle, 
they contain the usual restrictions in the San Francisco form 
of marine policies, and the following special warranty 
clause: 


‘‘Vessel warranted employed in the general passenger 
and freighting business on Puget Sound within a radius of 
30 miles from Seattle, Warranted no lime under deck.”’ 


The first exception is on the ground of alleged insuf- 
ficiency of the libels in the failure to allege comphance on 
the part of the insured with the requirements of express 
warranties in the policies, the contention being that the 
libelant should assume the burden of alleging and proving 
that there was no breach of the warranties. This is con- 
trary to the fundamental principle that courts do not pre- 
sume that a contract has been broken, nor require a litigant 
to prove a negative. Therefore, notwithstanding the au- 
thorities the Court holds that a breach of warranty should 
be pleaded as a special defense in order to present that 
issue in the best form for adjudieation. 


The first exception is over-ruled. 


The respondents have introduced and made part of the 
record in the case, the notice of abandonment of the vessel 
aud proof of loss whereby it appears that the Vashon 
at the time of the disaster which oceasioned the loss, was 
out of Commission and moored in the Duwamish River, and 
it is contended that as she was not then employed in the 
general passenger and freighting business on Puget Sound, 
there was a breach of the special warranty which avoided 
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liability under the terms of the policies. The respondents 
contend for the principle that insurers are entitled to insist 
upon strict and literal compliance with special warranties 
and deny the right of the libelant to introduce parol evi- 
dence to explain or vary the terms of the warranty clauses. 
This argument recoils, for application of a rigorous rule 
defeats the purpose for which it has been invoked in these 
cases. Unless the rules of grammer shall be disregarded, 
or the phraseology of the warranty changed by a somewhat 
liberal construction, there is no apparant breach. It is 
not pretended that the reeord shows that the Vashon was 
not employed in the genera] passenger and freighting busi- 
ness on Puget Sound when the policy was issued. The 
word ‘‘emploved’’ is a verb of the past or present tense 
and eannot be accurately used potentially to indicate future 
action unless qualified by additional words not found in 
these warranty clauses. The argument for the respondents 
assumes that the warranties relate to future employment 
of the vessel during the life of the policies and that the 
clauses should be interpreted to read—vesse] warranted to 
be emploved in the general passenger and freighting busi- 
ness on Puget Sound. The interpolation of the words ‘‘to 
he’? would materially change the meaning of the clause and 
it is not permissible to thus interpolate in order to change 
the meaning of a contract which courts are required to en- 
torce strictly according to the terms assented to hy the 
parties. 


The second exception is over-ruled. 


The third exception is for alleged failure to allege a 
valid notice of abandonment on which to base the claim 
for a constructive total loss. The written notice which was 
served is criticised on the ground that it failed to specify 
that the vessel suffered a mishap while employed on the 
water of Puget Sound. For reasons stated this ground of 
objection is untenable. The only other eriticism of the 
notice is, that it failed to assign a reason for abandonment 
of the vessel. The notice states that the vessel sank in 
the Duwamish River and that acting under the advice of 
Captain Gibbs, the Underwriter’s surveyor, ‘‘the owners 
raised her and placed her on the flats in the lower part 
of the city, but notwithstanding these efforts she is still 
hadly damaged and her owners consider her a constructive 
total loss.’’ There is no contention that these statements 
were untrue, and being true thev amount to specifications of 
a valid reason for abandonment. 
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The third exception is over-ruled. 


The fourth exception is for alleged waiver of thie 
right to abandon by excessive delay without any valid 
excuse. It appears from the record that the vessel sank on 
the 15th of December and the owner had notice of the 
happening on the 16th. The notice of abandonment was 
given four months thereafter, which was three months 
after the vessel had been raised and two months after 
she had been cleaned so as to be in condition for inspection 
and survey of damages. 


For cogent reasons the insured party is required to 
act promptly in giving notice of abandonment when it is 
intended to claim for a constructive total loss, and without 
reasons justifying delay for the period which elapsed in 
this instance, the insurers have justice on their side in 
elaiming that the right to abandon was waived. 


The fourth exception is sustained by the Court. 


If the libelant claims that there was any justifiable ex- 
euse for delay, leave will be granted to further amend 


the libel to show the facts. 
G. H. HANFEFORD. 
Judge. 


Iindorsed): Filed in the U. S. Distriet Court, Western 
Dist. of Washington, Oct. 16, 1909. R. M. Hopkins, Clerk. 


In the District Court of the United States for the Western 
District of Washington, Northern Division, 


In Admiralty. 
No. 3849. Stipulation. 
INDEPENDANT TRANSPORTATION COMPANY, a Corporation, 
Vs. 


Canton [xscrance Orertck, Limrrep., a corporation, Res- 
pondent. 


It is stipulated and agreed between libellant and re- 
spondent that Paragraph V of the third amended libel in 
each of the consolidated causes herein shall be deemed 
amended to read as follows: 


That the said Steamer ‘‘Vashon’’ was securely moored 
within the tidal waters within and near the mouth of the 


V. INDEPENDENT TRANSPORTATION COMPANY, ET AL. un 


Duwamish River, which empties into Elliot Bay on or about 
the day of December, 1907, without notice to respondent 
that she had been laid up and that no return premium for 
said laying up had been demanded from respondent or 
received by libellant, and while so laid up said vessel was 
by well known and well established custom,—(which cus- 
tim was fully recognized as such among underwriters on 
the Pacifit Coast of the United States, particularly at 
the ports of San Francisco and Puget Sound by virtue 
of which said custom and under the San Francisco hull 
time policy) the said vessel was deemed to be and was 
in fact covered by such policies of msurance and by the 
policies issued by the respondent herein during the period 
said vessel was so laid up, no return premium having been 
demanded therefor. 


That thereafter while so properly and securely moored 
on the evening of the 15th day of December, 1909 the said 
Steamer ‘‘Vashon’’ sunk and by reason thereof became 
damaged and that libellant as owner of said steamer suffered 
a loss and incurred expenses for labor to save and preserve 
said steamer, as hereinafter set forth. 

IRA A. CAMPBELL, 
KERR & MeCORD, 


Proctors for Libellant. 


WILLIAM H. GORHAM, 


Proctor for Respondent. 


(Endorsed): Filed in the U. S. District Court, Western 
sl OL UES ig tt): rs See R. M. 
Hopkins, Clerk. 
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In the United States District Court for the Western District 
of Washington, Northern Division. In Admiralty. 


No. 3848. 
INDEPENDENT TRANSPORTATION CoMPaNY, a corporation, Li- 
bellant. 
vs. 


THe Yanc-Tsze Insurance Association, LiImMIrep, a corpora- 
tion, Respondent. 


No. 3849. 


INDEPENDENT TRANSPORTATION COMPANY, a corporation, Li- 


bellant. 
VS. 
Canton Insurance QOrricr, Limitep, a corporation, Res- 
pondent. 
No. 3858. 
INDEPENDENT TRANSPORTATION Company, a corporation, Li- 
bellant. 
VS. 


(HtInA ‘TraDERS INSURANCE ComMPaNY, LIMITED, a corpora- 
tion, Respondent. 


Upon motion of Respondents. 


It Is Ordered that the above causes be referred to A. 
C. Bowman, Esquire, Commissioner of the above entitled 
court, to take testimony in said cause and report the same 
to this Court. 


Dated Seattle Washington, April 18, 1910. 


O. K. Campbell C. H. HANFORD, 
Judge. 


(Kindorsed): Filed in the U. S. Distriet Court, Western 
Dist. of Washington, Apr. 18, 1910. R. M. Hopkins, Clerk. 
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In the District Court of the United States for the Western 
District of Washington, Northern Division. 


(No. 3848) (Consolidated with Cause No. 3849) 


INDEPENDENT TRANSPORTATION Company, a corporation, Li- 
bellant. 
VS. 


THE Yanc-T'sze Insurance Association, LIMITED, a corpora- 
tion, Respondent. 
(No. 3849) 


INDEPENDENT TRANSPORTATION Company, a corporation, Li- 
bellant. 
vs. 
Canton Insurance Orricre, Limirep, a corporation, Res- 
pondent. 
(No. 3858) (Consolidated with case No. 3849) 


INDEPENDENT TRANSPORTATION COMPANY, a corporation, Li- 
bellant. 
Vs. 
THe Cuina Travers [Insurance Company, a corporation, 
Respondent. 


To the Honorable Judges of the above entitled Court: 


Pursuant to the order of reference herein dated April 
18, 1910, the respective parties appeared before me on thie 
dates shown in the following record: 


Mr. Kerr of Kerr & McCord, appearing for Libellant, 
and Mr. Wm. H. Gorham, appearing for Respondents. 


Thursday Morning Session, November 10, 1910. 


MR. GORHAM. It is stipulated by and between the 
parties to the above entitled causes that the testimony to 
be taken in either or any of said causes may be considered 
as testimony taken in all of said causes so far as the same 
is applicable to the issues thereof. 


CHARLES H. HAMILTON, having been first duly 
sworn, testified as follows on behalf of the Libellant. 
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DIRECT HAAMINA TION, 
BY MR, KERR. 


() State your full name to the Court? 
A. Charles H. Hamilton. 

() What is your occupation? 

A Steamship business. 


@ What relation did you sustain in the month of De- 
cember, 1907, to the Independent Transportation Company? 


A IL was Vice President. 


I call your attention to an instrument in writing pur- 
porting to be a bill of sale of the steamer or vessel 
‘*Washon;’’ I will have it marked Libellant’s Exhibit ‘‘A”’ 
and ask you to state whether that is the bill of sale to 
the Independent Transportation Company for that vessel, 
the original bill of sale? 


A Yes, sir, that is the original bill of sale, or at least 
a certified copy of it, I don’t know which. Come to think 
about it, it looks like it is a certified copy. I ain’t sure 
which. 


() 1 didn’t notice it. Will vou let me examine it. 
A It is a trne copy of the original bill of sale. 

() Certified copy? 

A Certified copy, certified by the collector of customs. 
Q Was the original one filed over there? 


A I won’t be certain whether the original is on file 
in the custom house or whether it is in our office. 


MR. GORHAM. Whose office do vou mean by ‘‘our 
office ?’’ 


A Independent Transportation Company. You see the 
certificate on the back of it. 


MR. KERR. A certified copy is adimissable. 


Q Do vou remember at about what date the Independent 
Transportation Company conveyed the title to that vessel? 


A Why, 1 think it was alone in Atigusii307, 
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Q 1907 or 1908? 
A 1908 rather. 
MR. GORHAM. Conveyed to whom? 


MR. KERR. Conveyed to the American [ron and Metal 
Company. 


MR. KERR. I desire to have this paper marked ‘‘cer- 
tificate of ownership Steamer Vashon’’ purporting to be a 
certificate of ownership issued by the deputy collector at 
Port Townsend under date of October 1st, marked Libel- 
lant’s Exhibit ‘‘B’’ for identificaation. 


Q@ What company was the owner of the vessel Vashon 
at the time she sunk in the Duwamish River about the 
16th of December, 1908? 


A The Independent Transportation Company. 


MR. GORHAM. We object to that question as calling 
for the conelusion of the witness. 


Mk. KERR. I now offer in evidence the Libellant’s 
identified Exhibit ‘‘A,’’ being the certified copy of the bill 
of sale of the steamer Vashon, purporting to have been 
certified— 


MR. GORHAM. We have no objection to Exhibit ‘‘A.’’ 


Mr. KERR. The Libellant now offers in evidence the 
identified Exhibit ‘‘B,’’ purporting to be the certificate of 
ownership of the vessel, issued by the Department of Com- 
merce and Labor, Bureau of Navigation, under date of 
Oetober 31, 1910. 


MR. GORHAM. We object to Exhibit ‘‘B’’ for identi- 
fication as an exhibit and as evidence, on the ground that 
it contains merely a recital of the Collector of the Port as 
to his conclusions of what the record is, and does not 
purport to be a certified copy of the record itself, and 
therefore is not the best evidence of what the record is 
and is incompetent. 


MR. KERR. For the purpose of further meeting the 
objection I desire to ask the witness the following questions: 


@ Was there any conveyance made by the Independent 
Transportation Company of this vessel between the date 
when the title was acquired, as shown by Exhibit ‘‘A,’’ and 
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the date when the bill of sale, under date of August 17, 
1908, was executed to the American Iron and Metal Com- 
pany, as shown in Exlnht ‘‘B?”’ 

MR. GORHAM. I object as incompetent, irrelevent and 
innnaterial, as to whether there was a conveyance or not. 
The title can pass without a conveyance. 


Q Did the ownership of said vessel remain in the Inde- 
pendent Transfer Company between the date of the original 
bill of sale, the Libellant’s Exhibit ‘‘A,’’ and the date of 
the transfer to the American Iron and Metal Company. 
under date of August 17, 1900? 


MR. GORHAM. We object as calling for the conelu- 
sion of the witness. 


A Yon asked the question if the title did pass, or if the 
sale was made? 


() | asked you the question whether the title to the 
Vashon remained in the Independent Transportation Com- 
pany, the Libellant, from the date when it acquired the 
title, as shown in FEixhibit *‘A,’’ to the date when it conveyed 
the title, under date of August 17, 1908. to the American 
fron and Metal Companv’? 


Bes, 1c cid: 


MR. KERR. That’s all I care to ask Mr. Hamilton at 
this time. J will recall him and you may cross examine him 
at length. 


MR. GORHAM. 1 will reserve my cross examination. 


CAPTAIN STEPHEN B. GIBBS, having been first 
dulv sworn, testified as follows on behalf of the Libellant. 


DIRHCT ENAMINATION., 
BY MR. KERR. 


() State vour full name to the Court? 

A Stephen B. Gibbs. 

() In what business were von engaged on December 16, 
1907, and what business are you still engaged in? 

A [ was agent and survevor for the San Fraucisco 
Board of Underwniters. 
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() How long have you been acting as surveyor for the 
San Francisco Board of Underwriters? 


A Inght and a half years. 


() To what extent have you represented that organiza- 
tion where the services of a marine surveyor were re- 
quired at the Port of Seattle? 


A [ alwavs acted for them when I have been asked to 
do so from San Francisco or by the owners of the various 
vessels here in Seattle. 


() Did your duties extend to this port or to the various 
ports of Puget Sound? 
A Various ports. 


@ When a loss has occurred on a vessel covered by 
insurance, is it your custom to await specific instructions 
form the Board of Underwriters, or do you act for them 
in these matters without any specific request in each in- 
stance? 


A Why, [I usually wait until I hear, act upon the in- 
structions from the owners or from the underwriters. 


@ Do you remember the occasion when the steamer 
Vashon that is in controversy in this litigation was sunk 
in the Duwamish River? 


AT do. 
@ Do vou remember about the date, Captain Gibbs? 


A Well, [ will have to refer to my surveyor report, 
December, 1907. 


Q I call your attention to what purports to be a 
surveyor’s report of the steamer Vashon, purporting to be 
your signature, which I will have marked for identification 
Libellant’s Exhibit ‘‘C,’’ and ask you if you can, by refer- 
ence to that, refresh your memory and state the date. 


MR. GORHAM. What is ‘*C?”’ 
MR. KERR. Surveyor’s report. 
MR. GORHAM. His report? 
MR. KERR. Flis_ report. 

MR. GORHAM. His original? 
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MR. KERR. His original report. 
MR. GORHAM. Yes, that is all mght. 
A. December 16, 1907. 


Q Do you know how long, prior to the time vou say 
here, she was snnk in the river? 


A | have here data—the day after she sunk, to the 
best of my recollection. 


@ Who was with von? 

A Mr. Stilbeck and Mr. Walker. 

() At whose request did you go out to examine her? 
A The request of Mr. Hamilton. 

@ Mr. Hamilton who has jnst testified? 

A Yes sir. 


() When you arrived at the place where the vessel sunk, 
in what condition did you find her? 


A Her bow was out in the river, submerged, her stern 
was up on the bank, the vessel was well up over her 
main deck. 


( Did von notice the manner in which the vessel was 
moored? 

A 1 didn’t notice it particularly. The moorings were 
cast astern evidently, the bow seemingly allowing the stern 
to swing out into the river. 

() Were any of her moorings still attached? 


A Yes, one line that was fast—two lines, I think, was 
fast to the bow. I don’t remember exactly. 


@ What, if anything, did you do at that time with 
reference to this vessel; is it all shown in vour report? 


A All shown by the surveyor report. 
() Does that report correctly represent the condition 
of the vessel at the time you first observed ler, and what 


was done under your direction in connection with her up 
to the time that survey was made? 


A It does. 
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() 1 call your attention to Exhibit ‘‘C’’; I wil] ask you 
whose signatures are attached to it? 
A My signature and Mr. Walker’s. 
Q That is one of the original surveys? 
A Yes. 


@ And do you remember at what date that survey 
was made? 


A I would have to refer to the report. 
() Refer to the report? 
A This is dated December 16, 1907. April 15, 1908. 


@ Is the later date the date when the survey was com- 
pleted and the report made? 


Be Y es. 


() What did you find it necessary to do when you visited 
the vessel and found her in the condition you have described? 


A I didn’t understand you. 
() What did you find it necessary to do with her? 


A Why, Mr. Walker and myself agreed the only way 
to do was to raise the vessel. 


() What was the stage of the tide at the time you 
first visited the vessel? 


A I don’t remember the exact stage of the tide. I 
should say it was—I should say a long tide. 


@ And what is, in your judgment, the rise and fall 
of the tide at the place where she was moored? 


A | don’t remember exactly. I should say it was 
somewhere about six or eight feet, possibly more. 


@ To what extent had the vessel been submerged prior 
to the time vou visited her? 


A The water had been up well over her cabins. 


Q Now, what steps were taken, and under whose di- 
rection, to raise this vessel, after your visit of the 16th of 
December? 


A Why, Mr. Walker and myself agreed it was the best 
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thing to get Captain Genero and Mr. Finch to go out 
there and raise the vessel, as we outlined in our survey 
Feport: 


@ Was she raised under your supervision and _ that 
of Mr. Walker? 


A Yes; we didn’t take an active part in it, onlv to agree 
to the plans for raising the vessel. 


() Was the raising of the vessel a matter of difficulty 
or otherwise? 


A Yes, it was raised with considerable difficulty. It 
was a very bad place to work. 


@ Do you remember just what was done—about what 
leneth of time was required to raise her? 


MR. GORHAM. If he knows of his own personal 
knowledge what was done. 


A Pretty hard work to remember just the length of time 
it took. [ think it was about ten days. 


() | think I had better start in now and identify these 
vouchers by calling your attention to them. We can prob- 
ably get at both the extent of time— 


A It was longer than that. I[ guess they run it—l 
guess they run it fifteen or twenty days. 


MR. GORHAM. Wasn’t it thirty days? 


A It might have been. I[ don’t remember just at the 
present tine, just what time. The survey report would 
show probably. It was longer than what | thought. 


( 1 want to call your attention to certain vouchers 
I will later have identified, being the expense vonchers 
for the raising and docking and work on tlis vessel pre- 
liminary to vour final survey, for the purpose of refreshing 
your recollection as to dates and time that the work was 
done? 


A Of course the survey report shows. If T had looked 
at that | would have seen it took more than twenty days. 
It took several days to onthne the proposition von see 
for raising the vessel, and getting started. 


() I wil! call vour attention to a voucher which | 
have marked on the margin ‘‘Exhihit D-1,’" purporting to 
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be the pay roll of Schubach and Hamilton, account salvage 
Steamer Vashon, which voucher indicates the number of 
days of labor performed on the vessel in December and 
January, with the receipts of the various parties perform- 
ing that labor, and in connection with that voucher and 
your report, would you be able to state abont the date 
when the vessel was floated? 


A The survey report states exactly the date it was 
reported. [ would have to refer to that. 


() You wounld— 


MR. GORHAM. TIT think we ean agree on these items 
of expense. I took those dates from your records. The 
vessel sunk on the 15th, was floated and moored on the 
lith of January. 


@ Possibly I can get those dates without going into 
detail. On January 11th the vessel was floated. Between 
the 16th of December and January 11th, I wish you would 
state to the Court with what degree of diligence the work 
of raising the vessel was prosecuted? 


A It was carried on with all the diligence possible. It 
as a difficult job to raise the vessel, required lots of time. 
Piles had to be driven; the tide run there very strong. 
The gear carried away there once or twice and delayed 
operations. 


() After the vessel was floated what did you find neces- 
sary to be done with it before a survev could be made? 


A Necessary to haul the vessel out so she could be 
examined. 


q) What arrangements and when were the arrangements 
made? You can refer again to your surveyor’s report to 
refresh your recollection. Were arrangements made for 
the docking or taking out of the vessel preliminary to a 
survey? 


A Yes, there was. 
@ Do vou remember at what time that arrangement 


was perfected or what was done preliminary to the making 
of that arrangement? 


A Why, Mr. Walker and I disecussed—all of us, [ 
think, discussed the situation, and we—lIthink we tried 
King and Wing’s to see what could be done there, and then 
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we tried Mr. Sloan and his proposition was the most 
reasonable so we—there was a contract made with Sloan 
Brothers to hanl the vessel ont. 


@ Were you able either on account of expense or 
otherwise, to find a dock upon which this vessel could be 
moored, or was it necessary to make some special arrange- 
ment for getting her out on account of the length of time 
it would consume in making repairs or making a survey? 


A. We didn’t think it was advisable to put the vessel 
on a dry dock on account of the expense and length of 
time she would probably be on the dock. 


Q What was there about the condition of the vessel, 
as you observed her after she had been raised, that 
indicated to you the time the vessel must necessarily re- 
main on the dock, if she was put on the dock, would make 
the expense prohibitive; what was there in the vessel’s 


eondition? 


A I think that—I think we figured at the time, there 
might be some delay over the repairs of the vessel for 
eertain reasons 


Q@ Do vou know what kind of fnel she burned? 
A Burned oil fuel. 


Q After she sunk did the oil eseape in any way and 
defoul the vessel? 


A Yes, she was covered with oil; evervthing was 
covered, saturated with oil. 


Q After you made this contract with Captain Sloan 
to doek the vessel or haul her out, was there any delay 
in getting her out of the water, and if so, what was the 
occasion of it? 


A Yes, it took him a long time to lay his wavs and get 
ready to haul the vessel out. He carried away a great 
deal of his gear in trving to pull her out. He went to 
work in the wrong wav. After he notified us she was 
ready to survey, we went down there and found her stern 
was still in the water, so we couldn’t— 


( [ understand von had to construct marine— 


MR. GORHAM: [ don’t think you ought to lead the 
witness. 
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) What did Captain Sloan have to do, if anything, pre- 
hminary to hauling the vessel out of the water? 


A He had to build his ways, and erect his approaches, 
tackles, ete. 


() Was Captain Sloan, in your judgment, a competent 
person to haul that vessel out of the water? 


A «Yes, I thought he was at the time. 


() Now, when you examined the vessel, as I under- 
stand you, after Captain Sloan had started to haul her 
out, you found her only partially out of the water? 


A Only partially out of the water. 


Q To what extent was the vessel—what part of the 
vessel was submerged? 


A The aft end of the vessel was still in the water. 


@ Was it possible or practical to make a survey of 
that vessel in that condition? 


A It was not. 


Q Did Captain Sloan prosecute diligently the work of 
hauling her up to that position in the first instance and 
in getting her out so that the survey could be made? 


A Well, it appeared to me as though he took a great deal 
longer time than was necessary to do it. 


@ What effort, if any, did you make to hasten that 
work, in that you supplied anything, or what did you do? 


A We simply told him, we didn’t like to interfere with 
his plans for hauling the vessel out, as it was a contract 
job. It was evident to us he went to work the wrong way, 
used up a good deal of time and money. He lost a good 
deal of money. 


@ What I am getting at, were you endeavoring to 
have him complete his work, or not? 


A Yes, we told hint we would like to have him hurry 
up on the job. 


@ At what time did you find the vessel stuck on the 
waves, do you remember? Does vour report show? 


A No, [ don’t think my report shows that. 
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@ At what time did he finally get the vessel out of 
the water so that a survey was possible? 


A For that I would have to refer to this report. The 
report is dated April 15th. 


Q How long prior to the date when you made the 
survey had the vessel been hauled out of the water so 
that von could survey it? 


A I think we made the survey just as soon as she was 
out in a condition so that we could go through it. That 
is the best of my recollection. 


Q Do vou remember of being down there with Mr. 
Walker and Captain Genero at the time she was stuck on 
the waves, when Captain Genero took a lantern and was 
about to enter her hold? 


A Yes, I think I do recollect. 


Q Was or was not the oil, fuel of the vessel, in the 
hold? 


A It was. 
() Was there any gas from it in the hold? 


A That we were unable to determine, but there was 
hable to be gas from it. 


() Was it practical or was it safe, in your judgment, 
to attempt to have surveved her at that time or to have 
entered her hold for the purpose of making the survey? 


A It was not. 


() Now, when Captain Sloan got her out on the waves, 
what was done in reference to her planking, if anything, 
preliminary to making the survey, what was done? 


A We recommended the two planks be taken out of the 
hottom and the inside of the vessel be cleaned out, washed, 
so we could go through her. 


Q For what reasons did vou require that to be done? 


A Because we considered it dangerous to go through 
the hold with the planking so full of oil. 


Q Was there any time lost, in vour judgment, from 
the time this vessel was sunk and vou started in to raise 
her, until the time this survey was made, in enabling you 
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to arrive at the condition of the vessel and make a survey 
and report on it? 


MR. GORHAM. We object as cross examining his own 
witness. The witness has already testified there was con- 
siderable delay and time lost by the contractors on account 
of their incompeteney. 


MR. KERR. No, he didn’t. 

MR. GORHAM. He did testify it. Leave it to the 
record. 

() Now, Captain, in your own way, I simply want the 
truth about the matter, as you understand it? 


A No time lost as far as Mr. Walker and myself were 
concerned. 


MR. GORHAM. We move to strike out the answer of 
the witness as not responsive to the question. 


@ Did you let a contract to Captain Sloan to raise 
the vessel? 


A The owners let a contract to Mr. Sloan to pull 
the vessel out. 


@ I understand you to say you and Mr. Walker had 
personally negotiated for a place in which the vessel 
eould be pulled out with King and Wing as well as Captain 
Sloan? 


A Yes, but we were—we didn’t make any contracts. 
We simply made the recommendation. 


() You were cognizant that a contract had been let to 
Mr. Sloan? 


A Yes. 
@ That was satisfactory to vou as survevor? 
A Yes sit, it was. 


Q The owners of tlis vessel, were the owners of this 
vessel, to vonur knowledge, guilty of any delay, or respon- 
sible in any way for any delay of the contractor, Sloan, 
in getting this vessel out so she could be surveyed? 


MR. GORHAM. We object, as calling for the con- 
elusion of the witness. He can state the facts. 


A Not so far as I know. 
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Q After this planking had been removed, as I under- 
stand your testimony, you at once made this survey? 


A. As near as I can recall, we did. 


@ This Exhibit ‘‘C,’’ the original of your survey, 
was delivered to the lbellant? 


A It was. 


() During the time that elapsed from your first exaini- 
nation of this vessel and your final survey, were vou 
in conference at any time with either J. M. E. Atkinson 
and Company or Mr. Tomlinson, representing that com- 
pany, by whom the policy of the Yang T'sze Insurance As- 
sociations and the China Traders were issued, and Harris 
& Company, or Mr. J. R. Mason, the agent by whom the 
Canton Insurance policy was issued? 


A I think they were in the office several times. [f 
wasn’t in consultation with them. We only discussed— 
told them what we were doing, that was all. 


Q Did they have knowledge you were making this 
survey or taking the preliminary steps to make it? 


A They knew [ was making it. 


«) Did you make a disposition of this vessel subsequent 
to the time when she was raised, did you sell her, dis- 
pose of her? 


A’ No. 


Q Did vou eonduct any negotiations for the sale of 


the vessel after vou had inade the survey? 
A After we made the survey, after she was raised. 
() That is after she was raised? 


A Yes, I tried to see if we could get an offer for the 
vessel, 


() During what length of tine did you attempt to ne- 
gotiate the sale of this vessel, do vou remember? 


A | don’t know just the length of time. 


() In attempting to negotiate the sale of the vessel, 
were you acting for the members of the San Francisco 
Board of Underwriters. 


A I was acting for the interest of all concerned. 
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@ Did you have any communication at all with the 
San Francisco Board of Underwriters with reference to 
this vessel from the time you first saw her to the time 
the ultimate survev was made? 


A I wrote them, kept them posted just what was going 
on. I received no instructions from them. 


() You informed them what was going on? 
A Just informed them as I do in all eases. 


() Was that the course vou usually took in these mat- 
ters? 


A Yes. 

( Same course? 

A Yes. 

( Was there any understanding at all or agreement 
between the owners and the underwriters, by which you 


were authorized to make a sale of the vessel in her damaged 
condition? 


A I think there was. 

() She was ultimately sold, was she not? 
A She was. 

@ For $750? 

A She was. 


Q Did you examine at the time these expense vouchers, 
aggregating something over $3000., covering the cost of 
raising this vessel and the work that was done preliminary 
to the survey? 


A I did. 


@ These items of cost represented by these vouchers 
that bear the approval of your office and they are a 
reasonable cost for that work. I don’t know there is any 
controversy over it? 


A None that I know of. 


Q@ At the time you first visited the vessel, did you 
observe whether any anchors were out? 


A I think there was an anchor out forward, ves. 
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@ About how far above the Spokane Bridge on Spokane 
Avenue was this vessel moored, in a direct line? 


A I don’t remember just how far it was. It was a 
short distance above the boat honse there, I should say 
about one hundred yards above the boat house, but T didn’t 
take notice how far it was above the bridge. 


Q On which side of the river was she moored, do you 
remember? 


A On the right hand side of the river. 

Q Looking up? 

A Yes. 

Q@ That wonld be south side of the river, would it not? 
pikes. 


( Did you observe any hawsers attached to the piling 
to the rear of the vessel or forward? 


A Yes, [ saw a hawser attached. 

Q Which end of the vessel was up on the bank? 
A The stern. 

() Down by the head? 

A Yes, down by the head. 


Q Up to the time vou made this final survey, was it 
possible or practical to have made a final survey to ascer- 
tain the extent of the injuries to this vessel? 


A No, I don’t think it was. 


MR. KERR. I will now offer in evidence the Libellant’s 
identified Exhibit ‘‘C,’’? being the original survey. 


CROSS KAAMINA TION. 
ioe Rr. GORMAN. 
MR. GORHAM. We desire to ask the witness some 


questions touching Exhibit *‘C’’, before we determine 
whether we will object to the same on any grounds. 


Q This exlibit, Mr. Gibbs, recites at the beginning that 
at the request of the owners, the undersigned held the 
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survey on December 16, 1907. Your signature is sub- 
seribed to the exhibit. Were you acting on December 16th 
for the owners solely? 


A We are usually called upon by the owners on all 
eases of this kind, and I was acting at that time at the 
request of the owners. IT didn’t know just where the in 
surance was placed. 


() You didn’t know the underwriters of San Fran- 
cisco were interested or not? 


A To the bast of my recollection, at the time they 
called on me, I didn’t know who was interested. 


() You, being a marine surveyor, was willing to act in 
a surveying capacity at the request of the owner? 


m | was. 


@ You had no instructions from the Underwriters at 
that time to act for them? 


A No. 


( Before you make a survey for the Underwriters, 
you await instructions from them, do you not? 


A We usually are called upon by the owners, who 
know that our—We are usually called upon by the owners 
or adjusters. [I am usually called on by owners or adjusters 
to make the survey. 


@ That is an independent survey, isn’t it? You, as 
a marime surveyor, do the surveying for them as an 
independent survev? 


A Not always. 


() In a case where vou are requested by the owners 
and adjusters? 


A I don’t know just exactly what you mean by in- 
dependent survey. 


@ You don’t attempt to bind the Underwriters of San 
Franeisco, whose agent you are at sometimes, when you 
are called upon to go and survey a vessel at the request 
of the owners? 


A No. 


@ You didn’t in this instance, did you? 
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A No. 


@ As a matter of fact you are surveyor to the San 
Francisco Board of Marine Underwriters and act for them? 


ne do. 
() When requested? 
ux I do. 


| @ Mr. Sloan has been referred to by counsel as Captain 
Sloan. Mr. Sloan is not a seafaring man, is he? 


A SE don’t tinnk he is. 


MR. KERR. I did that because I saw on a voucher 
‘*Captain Sloan.’’ 


@ You made no contract with Captain Sloan for haul- 
ing that vessel ont, either in your own individual behalf 
er on behalf of the Underwriters of these insurance com- 
panies involved in this litigation? 


A To the best of my recollection it was done by the 
owners at our suggestion. 


Q@ The vessel sunk on December 15th; it was floated 
on January 11th following, floated and moored on January 
lith. Let me refresh your recollection and ask you whether 
or not the vessel wasn’t hauled out on February 12th, just 
a month and a day after it was floated? 


A I ean’t remember the dates. 

@ You haven’t any data to fix that date? 

A No, [ haven’t the data, without referring to my 
letters at the office. 

Q@ Were you advised at any time by the respondent 
in these case, the Insnrance Companies. that they denied 
ability under their poliev? 

MR. KERR. TI object as immaterial. 

A | think Mr. Mason told me they were going to deny 
lability. 

Q Did you know as early as April 25th, 1908, that the 
individual respondent insurance companies in these causes 


advised the libellant, the Independant Transportation Com- 
pany, that they denied hahilitv under thei policies? 
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A No, I didn’t know what action they had taken with 
the owners. 


() When did you try to see if you could get an offer 
for the vessel, between what dates? 


A I don’t recollect the dates now, it was so long ago. 
it was after the snecifications were made out and tenders 
ealled for. I don’t remember the dates. 


@ Were you instructed by the insurance companies in- 
volved to joi with the owners in an effort to sell the 
vessel? 


A No, I don’t think I was. I have no recollection of 
it. 

@ You weren’t acting for the insurance companies in 
that behalf at the time you were trying to see if you could 
get a buver, under instructions from them? 


A I knew the underwriters were interested. I was 
acting for the benefit of everyone. 


Q But you had no instructions from them? 
A No instructions, no. 


@ What was the understanding between the owners 
and the underwriters as to the sale, an understanding in 
writing or an oral understanding? 


A | think there was an understanding in writing. 
@ Where is that writing? 

A I don’t know where it is. 

Q Did you ever see it? 

m No, | don’t think I did. 

Q You don’t know its contents then? 

A No, I am not quite sure on that point. 


@ Don’t you know, as a matter of fact, that the re- 
spondent companies in these causes, in writing, on the 
25th day of April, 1908, denied liability to the libellant 
under these policies, and weren’t you so advised by Mr. 
Mason? 


A I think I was advised by Mr. Mason to that effect. 


() You say that at the time the work was progressing 
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im an effort to haul the vessel out, that there was some 
delay by carrying away of the gear? 

A Yes. 


@ Who had charge of the work of hauling that vessel 
out? 


AK Mr. Sloan. 

Q When she was hanled out in the river, [ mean? 
A You mean when she was raised? 

When she was raised, ves? 

Captain Genero and Mr. Finch. 

) Who is Mr. Fineh. 


A He is a diver. He was working under Captain 
Genero. 


() Who was Captain Genero working under, the owner, 
the Independent Transportation Company? 


A He was working under Mr. Walker and mvself. 
@ Who was paying him? 

A The owners of the vessel. 

() And whom did Captain Walker represent? 

A The owners. 


() Do vou know that he was authorized to represent 


A Only from his statement. 
() And hy the action of the owners? 
Auese 


@ And who were you representing now, in the matter 
of the raising, | am speaking of? 


AT was representing the owners for the time being. 


@ You were not at that time representing the under- 
writers ? 


A Well, of course the underwriters were interested. 
[ knew they were interested. I was called on by the owners. 


() You were called upon by the owners? 
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A Yes. 
@ You had no instructions from the wnderwriters? 
A None whatever. 


Q Now, is the same true as regards the bills and 
work of hauling her out after she was floated? 


A The same, yes. 


@ And is the same true as regards the survey of 
the vessel after sle was hauled out? 


me lt was. 


RE-DIRECT EXAMINATION, 
BY MR. KERR. 


Q Captain Gibbs, the owners of this vessel, when she 
was sunk, under their policies were required to notify you, 
as the representative of the board of marine underwriters, 
were they not? 


MR. GORHAM. The policies speak for themselves. 
A I have never seen the policies; I don’t know. 


@ That is the fact, was it not? The reason you were 
notified by the owners in this case was that you represented 
the underwriters? 


MR. GORHAM. We object. This witness doesn’t know 
what reason the other man had in notifying him. The 
other person can testify what his reason was. This witness 
is incompetent to testifv to such a state of facts and his 
testimony is incompetent in the record. We object to it 
on that ground. 


A IT presume that is the reason. 


MR. GORHAM. We move to strike the answer of the 
witness out as not responsive to the question. It is his 
presumption. 


() Captain Genero was deputy under you? 
A He was. 


@ 1 notice on all these vouchers, stamped by your 
office, as follows: ‘‘Approved subject to discounts and 
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rebates, if any, and adjustment in the usual way. E. C. 
Gibbs, Surveyor B. M. U.’’ The letters B. M. U. mean 
Board Marine Underwriters, do they not? 

A Yes. 

Q@ So that in approving these expense vouchers, vou 


approved them as the surveyor for the board of marine 
underwriters in every instance, did von not? 


A J did. 


Q Mr. Walker was acting as—he was not acting for 
the board of marine underwriters, was he? 


A No. 
() He was acting for the owners? 
A He was. 


() So that in this case, as in all other cases where 
an insured has had a loss on his vessel covered by policies 
of members of the marme board of Underwriters of San 
Francisco, it is customary for the insured to notify you. 
as the representative of the marine board of underwriters? 


A Yes. 


() That is the way. And the notice that was given to 
vou was given to vou by the owners in this case as in cases 
generally where there is a loss covered by policies of the 
marine board of underwriters. is that right? 


A | think it was. 


( Now, the libellant in this case did not employ you 
as a survevor independent of the fact that vou represented 
the marine board of underwriters, did they? 


MR. GORHAM: We object to that qnestion as eross- 
examination of his own witness. He has testified he was 
acting at the request of the owners and without instructions 
froin the underwriters. 


@ We admit he acted at the request of the owners in 
accordance with the custom that requires the owners to 
notify the surveyor of the board of marine underwriters? 

A There is no wav of determining that. 

( Doesn't this determine this, Captain Gibbs. Everyone 
of these expense vouchers bears the aproval of Mr. Walker, 


V. INDEPENDENT TRANSPORTATION COMPANY, BT AL. ry | 


who was employed by the insured, together with the ap- 
proval of Captain Genero or yourself, representing, aceord- 
ing to your own endorsement, the board of marine under- 
writers, and that it was necessary, in accordance with the 
usual practice in losses of this kind, where the board of 
marine underwriters are represented, to have the vouchers 
approved by the individual surveyor of the owner as well 
as the surveyor for the board of marine mderwriters? 


A [t is. 


() When vou approved these vouchers and put the stamp 
of your office upon them as survevor for the board of marme 
underwriters, isn’t it true, Captain Gibbs, (and these vouch- 
ers at the same time bear the individual endorsement of Mr. 
Walker acting for the insured), that these vouchers bore 
these donble endorsements for the reason that that is the 
practice to have the vouchers bear the endorsement both of 
the surveyor for the individual as well as the surveyor for 
the underwriter? 


A It is a common practice. 


Q Now, take in case where you are nottfied by the 
owner of damage or loss to a vessel, vou receive your com- 
pensation from the owner originally, and upon the adjust- 
ment of the loss, the expense of your services as surveyor 
for the board of marine underwriters, where there is more 
than one policy, is approved and paid by the companies 
represented by the board of marine underwriters, in accord- 
anee with the amount of insurance carried for them res- 
pectively on the vessel? 


A It is. 


@ One thing | overlooked in my direct examination, | 
want to refer back to. Captain Gibbs, you stated that you 
had made efforts to make disposition of this vessel and that 
$750 was obtained for ber in her damaged condition. I will 
ask you whether that amount was a fair and reasonable 
price to be paid for the vessel in her damaged condition? 


A lL think it was. 


Q There was $15,000 of insurance carried upon this 
vessel, all of it, we will assume, by the members of the 
board of marine nnderwriters of San Francisco. Did you 
have anything to do whatever with determining the value of 
this vessel for the purpose of this specific insurance? 
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MR. GORHAM: You mean prior to the negotiation of 
the insurance, at the time of the negotiation of the imsur- 
ance? 


() At the time the insurance policies were taken up? 


A I was ealled upon by the owners to make a survey, 
which, I presume. was for the purpose of imsurance. 


() At that time did you undertake to determine the 
value of the vessel? 


yee chia 


Q) What, in vour judgment, was the fair and reason- 
able market value of this vessel immediately before she 
was lost, sunk, if she had been offered for sale in the open 
market by a party who was under no obligation to sell her, 
and was purchased by a party who desired to purchase a 
steamer, but was under no obligation to buy it? What 
would she be worth in your judgment? 


A That is a pretty hard question to decide, just what 
she was worth. I found out what thevesse] was bought for 
and what repairs had been laid out on her. My valuation 
was made, I think. abont $17.000. 


() You learned that the libellant paid, a short time 
before this insurance was taken out, for this vessel. the sum 
of $12,500, and had made on the vessel after she was pur- 
ehased and before the insurance was written, improvements. 
making the aggregate cost of the vessel about $17,000? 


Eve yes: sir. 


Q That, in vour judgment. was about the value of the 
vessel at that time? 


A 1 think that was about the value. 


() In any loss, under auy policy of insurance, marine 
insurance. of a company which is a member of the board of 
marine underwriters, I will ask you whether or not it is 
not the universal custom of the owners of such vessels to 
notify vou of such loss as soon as it occurs. because of the 
fact that vou are the representative here of the board of 
marine underwriters? 


KR Ff tlimmk it is. 


() All marine men and owners of vessels in Puget Sound 
know that von do represent that board, do they not? 
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A Most of them. 


@ And on a loss on one of these marine policies, as I 
understand yon, it is always customary for the insured to 
give prompt notice to the surveyor for the insurance com- 
pany, if such surveyor is known? 


A It 1s. 


() And you, being the surveyor for the board of marine 
Gnderwriters, if the insurance company is a member of 
that organization, it is the duty of the insured to inform 
von? 


me It is. 
() You then proceed to examine the vessel? 


MR. GORHAM: I wish you wouldn’t lead the witness 
so much. I think he ought to be able to testify himself; he 
is a very intelligent man. 


MR. KERR: I will withdraw the qnestion. 


Q What do you do on receiving such notice, that is with 
reference to taking action, before communicating with the 
board, or otherwise? 


A I communicate with the board sometimes before tak- 
ing action, and sometimes | take action without communi- 
eating with the board. That is, I always communicate, of 
course,— 


@ Is it actually vour custom, where a vessel has sunk, 
for instance, here at Seattle, or at the place where this 
vessel was sunk, within that close proximity to your office, 
and you are notified, do vou usually await specific instrue- 
tions from the underwriters before going to make vonr ex- 
ainination, or do von not? 


A [ do not. 


Q Now, when Mr. Hamilton notified you in this case 
that this vessel had sunk in the Duwamish, you didn’t under- 
stand, did you, Captain Gibbs, that by giving that notice 
to vou, that he was emploving you to represent him as dis- 
tinguished from the underwriters? 


MR. GORHAM: We object to this line of re-direct ex- 
amination as a cross-examination of the witness. He has 
testified in what capacity he went out there and at whose 
request. 
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MR. KERR: | want to get that clearly before the Court, 
what Captain Gibbs’ relation to it was. 

MR. GORHAM: We object as not proper re-direct ex- 
amination. 


(Question read.) 


A Why, | took it for granted he was calling on me, as 
is usually the custom for owners to do. 


@ Who had policies of insurance in the compamies rep- 
resented by the underwriters? 


A Yes. 


Q. Do you always act, in making these surveys, in con- 
junction with Mr. Walker, or do vou act with other marime 
surveyors? 


A Act with other surveyors. 


Q You act with whatever surveyor the insured, the 
owner, happens to employ to represent hin? 


A Yes. 
RE-CROSS EXAMINATION 
BY MR. GORHAM: 


@ At the time your office, through Mr. Genero or Cap- 
tain Genero, approved the vouchers for the expense of rais- 
ing and hauling out and repairing the vessel, or raising and 
hanling out the vessel, referring to the approval by Captain 
Genero of the expense vouchers, concerning which you have 
been interrogated by counsel for the libellant, as follows, 
‘Approved subject to discounts and rebates, if any, and 
adjustment in the usual way’’, Signed, ‘‘K. C. Gibbs, Sur- 
vevor B. M. U.’’, was Captain Genero authorized by you 
to make such approval? 


A He was. 
() And he was doing it on behalf of vour office? 
ae 1 GS. 


() Was he authorized by you to bind the San Franeiseo 
board of marine underwriters? 


A He didn’t bind the board of marine underwriters. 
That stamp is always put on every hill we approve, 
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Q It is not put on there for the purpose of binding 
any of the board of marine underwriters, or any of the 
insurance companies members of the board? 


A No. 
() What is the object of the stamp then? 


A Simply to show the bill has been approved by the 
surveyor as being a just hill. It doesn’t bind for every 
item of the bill, is the reason that item is put in, ‘‘subject 
to rebates, adjustment in the usual way.”’ 


@ Does it mean this, if the underwriters approve the 
expense, then the amount thereof is adjusted subject to 
discounts and rebates as von have approved it? 


A Yes. 
MR. KERR: I object as incompetent. 


@ You say in arriving at the value of the Vashon at 
the time the imsurance was negotiated involved in these 
eauses, that you took the cost price a short time before paid 
by the Independent Transportation Company, and to that 
added what they had put on in the way of betterment, and 
the aggregate was the valuation? 


A That was—to a certain extent that was used. 


@ You won’t say what the market value of that vessel 
was at this time? 


A No, I wouldn’t say what the market value was. 


() You won’t say what the market value was of the 
vessel on the 15th day of December, 1907, before she sunk? 


A No. 


Q Now, at the time you made your investigation and 
survey of the vessel, after she was raised, was there any- 
thing in her condition which excited your suspicion as to 
whether or not the loss had been by natural causes, or had 
been induced by human agency? 


MR. KERR: Objected to on the grounds that it is not 
proper cross-examination, immaterial and irrelevant and 
not an issue of any kind in this case. 


A You mean after she was raised? 
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@ At any time when you were making the survey of 
her? 


A Captain Genero reported that he found a couple of 
bloeks out of the side of the vessel. 


MR. KERR: IT move to strike it out on the ground it 
is incompetent. 


Q At what time did he make that report? 
MR. KERR: Same objection, 


A Made that report, [ think after the vessel was raised, 
during the time they were raising the vessel, L think. 


Q What effect would that have on the vessel as she lay 
moored? 


MR. KERR: Same objection. 
A Have the effect of filing her with water. 


Q Did you report that fact to the underwriters at 
San Francisco? 


MR. KERR: Same objection, incompetent, irrelevant 
and immaterial. 


el thimk fodid: 
Q In writing? 
mB. Yes. 


() Do you know just the location of those blocks and 
the size of them? 


MR. KERR: Same objection. 


A About one and one-half inch blocks, T think, to the 
best of my recollection. 


MR. KERR: Same objeetion. 

() Where were they located? 

Mh. KERR: Same objection. 

A In the hold, below the main deck. 
() And below the water line? 

MR. KERR: Same objection. 


A | think they were. 
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@ That is below the water line as the vessel lay moored 
without cargo? 


MR. KERR: Same objection. 

A Yes sir. 

() What’s the character of those blocks and the char- 
acter of that fitting? 

MR. KERR: Same objection. 


A We don’t know what the holes are made there for. 
Kividently been used for some purpose and then these blocks 
put in. 


() After the vessel was sunk and you made an examina- 
tion of her on December 16, 1907, did vou hold any com- 
munication with Mr. J. R. Mason, who was at that time 
agent for the Canton Insurance Office. one of the respond- 
ents in these causes? 


A I think he was up in the office and we discussed—I 
told him the particulars about the case. 


Q Do you remember that he was at that time repre- 
senting in Seattle the Canton? 


ml. do. 


() Do you remember at that time of his cautioning you 
not to act for the underwriters or the Canton Insurance 
Office in anv matter concerning the raising of the vessel? 


MR. KERR: Objected to as incompetent, irrelevant and 
immaterial and not proper cross-examination. 


A. I don’t know that he did. He might, but I don’t re- 
member. 


@ Do vou remember that there was an understanding 
between you and Mr. Mason, as agent as aforesaid, that any 
activity on your part in reference to the raising of the 
vessel, was stated by vou to be done at the special instance 
and request of the owners themselves, without regard to 
the underwriters? 


MR. KERR: Same objection. 


A I remember making a statement to him that [ had 
been called upon by the owners to act in this ease. 
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Q Do you remember that you at that time stated to 
him that you were acting solely in your capacity as an indi- 
vidual surveyor, at the request of the owners, and without 
regard to the responsibility of the underwriters? 


MR. KERR: Same objection. 

A TIT don’t know; I might have made the statement. 
() Was that the effect of it— 

MR. KERR: Same objection. 

(Q —in regard to the—ratsing of the vessel? 

MR. KERR: Same objection. 


A I remember of telling Mr. Mason | was called upon 
by the owners to act in this case, but I had received no in- 
structions from the wnderwriters to do anything in the 
matter. 


MR. KERR: I move to strike out the answer. 


Q. Didn’t you tell him it was distinctly understood 
between you and the owners you were acting as an expert 
marine surveyor in their behalf, at their request? 


A No, [ don’t remember saying that. 


() Do vou remember that he at that time warned you 
not in any way to act in a manner that would bind the 
underwriters? 

MR. KERR: Same objection. 

A. | thmk he did. 


_ Did vou recognize his authority as agent for the 
Canton Insurance Office to so advise vou? 


MR. KERR: Same objection. 
A Yes. 


() Did you communicate that to the Independent Trans- 
portation Company? 


A did pot. 
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RE-DIRECT EXAMINATION. 
by MR. KERR: 


( Captain Gibbs, you never saw those blocks that were 
alleged to have been removed from the hull of this vessel 
yourself? 


A. [ did, yes. 
() Did vou see them in the vessel? 
A | did not see them in the vessel, no. 


@ You saw the places they had been removed in the 
vessel? 


m Yes. 


() Was that after the vessel had been hauled out and the 
planking removed? 


A JI am not quite clear on that point, whether the plank- 
ing had been removed or not when we saw them. 


() Those planks didn’t extend through the hull of the 
vessel; they were on the inside, what is known as the skin 
of the ship? 


A I didn’t investigate to see whether they extended 
through. I understood from Captain Genero they did. 


() You don’t know whether they extended through or 
not? 


A No, I wonldn’t swear to it myself. 


() You don’t know when they were removed, whether 
before the ship was sunk, or after she was taken out of the 
water, personally you have no knowledge? 


A No, only from what [ heard from Genero. 


MR. KERR: I move to strike out the Captain’s testi- 
mony in regard to that matter, on the ground that it is 
incompetent, irrelevant and immaterial, and not an issue 
in this case. 

MR. GORHAM: We submit at this time that he says 
Mr. Genero was acting under his instructions. 


MR. KERR: I don’t care whether he was or not. It is 
hearsay, incompetent, irrelevant and immaterial. 
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Q I find on some of these vouchers vour approval per- 
sonally? 


A Yes sir. 
@ As survevor B. M. U., that is right. 
A aes. 


@ Suppose there would have been no disposition on 
the part of the insurance companies whatever to have con- 
tested this loss, and these vouchers had been passed up to 
the board of marine underwriters with vour endorsement 
on there, ‘‘subject to discounts and rebates, and adjustment 
in the usual way. E. C. Gibbs, surveyor B. M. U.’’, you 
would have expected the underwriters to have accepted 
that, as your endorsement and approval? They would have 
accepted it? 


A [| think they would have accepted mv endorsement. 


@ Thev wouldn’t have questioned it at all. They would 
have accepted that endorsement and approval without anv 
quibble whatever. wouldn’t they? 


A Not always. 


() It was put on there for the purpose of enabling the 
owner, in the event that these policies were paid, to have 
the amounts dated and approved for the cost of raising that 
vessel, and that these several items of cost that were ap- 
proved by vou and also approved by Mr. Walker were 
proper items of expense? 


A That was our idea in approving them. Thev were 
approved hecanse they were proper items. 


( But vou knew when you approved them that if this 
matter was adjusted amicably between these parties, that 
these vouchers might be passed up with your approval on 
them to the board of marie underwriters or to the mem- 
bers of it? 

a ecdhid. 

Q They would indicate they were your approval as 


surveyor for the hoard of marine underwriters, just as the 
stamp shows? 


A Vesesinr. 
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RE-CROSS EXAMINATION. 
BY MR. GORHAM: 
@ You asked him about the location of that wreck, 


and he said it was above the boat house. It was also up 
the river from the old brick vard, was it not? 


A JI think so. 
() You remember the old brick vard at that time? 
A Yes sir. 


@ It has been a land mark there ever since you have 
been there, hasn’t it? 


A Yes, as far as I know. 

Witness excused. 

CHARLES H. HAMILTON, recalled, testified as fol- 
lows: 

RE-DIRECT EXAMINATION, 

Beewk. KERR: 

Q At the time this insurance was written in what trade 
and where was the Vashon employed? 

A Running from Seattle to Alki Point. 

Q Carrying what? 

A Mostly passengers, a little freight occasionally. 

() Did she continue in that traffic until she was laid up? 

A Yes, sir. 

Q Within a radius of thirty miles of Seattle, is it? 

A Yes sir. 


How long did she continue in that business after this 
insurance was taken out on July 16, 1907? 


A She continued in there until some time in August. 
@ Then what was done with her? 


A She was moored at what is known as the King Street 
dock until she was taken to the Duwamish in December. 
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() Where was the King Street dock? 

A Just below the old coal bunkers at the foot of King 
Street. 

@ In Seattle? 

A Yes sn. 

Q At what date was she taken up to be moored in the 
Duwamish River? 

A About the first of December. 


@ Was she taken directly from the King Street dock 
to her mooring in the Duwamish? 


A 1 think she was. 
Q Whereabouts with reference to the Spokane bridge 
was she moored in the Duwamish River? 


A Ll should say in a direct line, possibly a quarter of 
a mile above the Spokane Avenue bridge; according to the 
meanderings of the river possibly half a mile. 


Q Were there other vessels moored in the river? 

A Yes sir. 

() Do you remember the Steamer Venus? 

By WES 

Q Were you up there after she was moored and before 
she sunk? 

A Yes sir. 

() | wish you would state to the Court the manner in 
which she was moored, and for that purpose I will eall your 


attention... to a rough sketch or diagram, which I will have 
marked for identification Libellant’s Exhibit ‘‘Tn’’. 

MR. GORHAM: Will you let that show that is part 
of proof of loss. Let the whole thing go in as ‘‘h’’? In 
other words [ don’t want to show it is a new diagram. It 
is the diagram originally attached to the proof of loss. 

MR. KERR: | don’t understand that at all, this was 
part of the proof of loss. 

() | call your attention to a paper which is attached to 
the affidavit of Fred Warner and Frank Faher. Does that 
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diagram represent in a general way the manner of the ves- 
sel’s mooring? 


A Yes sir. 


MR. GORHAM: We object as incompetent. This wit- 
ness hasn’t qualified as a mariner. 


MR. KERR: I am not asking whether he is competent. 


Q Just state in a general way what lines you observed 
to be out on the vessel, how they were fastened, whether 
anchors or piling or what? 


A The vessel was moored with her head up stream. 
There was one anchor out from the bow on the port side 
and a line running from the bow on the starboard side. 
There were two lines run out from the stern, one from the 
starboard side and one from the port side. I think there 
was a brace line run out from either about midships or a 
little aft midships towards the shore to a pile. In fact I 
think all of the lines were made fast to piles excepting 
the one by the anchor. 


Q About what time did you examine her with reference 
to the time she was moored there? 


A I went up there a few days after she was moored to 
see what position she was in. 


() Did she or not appear to vou to be in safe moorings, 
safe position? 
A Yes, she appeared to be in a very good position. 


MR. GORHAM: We object as incompetent and move 
to strike the answer of the witness out. 


Q When did you first learn that the vessel had sunk? 
A The followmg morning. 

@ December 16th? 

A Yes, I think that was the date. 


Q@ What did you do on receiving notice that the vessel 
had gotten into trouble? 


A Instrueted Captain Warner, who was our port cap- 
tain at the time, to go over there and examine into the 
vessel, examine into the accident, and also notified Mr. 
Walker and Captain Gibbs that the vessel had been sunk. 
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( Did vou personally notify Captain Gibbs? 

A I think [ did. either in person or over the telephone. 

@ How did vou happen to notify Captain Gibbs? 

MR. GORHAM: We object as immaterial and not bind- 
ing upon the respondents. 

@ Just answer? 

A It has always been customary with us to notify Cap- 
tain Gibbs at any time there was any accident to any of our 
vessel property, as he represented the hoard of San Fran- 
eiseo underwriters. 


Q These policies that you have were in companies that 
were members of that board. as vou understood it? 


A Yes sir. at least part of them were. 
Q@ Did you employ Captain Gibbs, or your company 


employ Captain Gibbs as an individual surveyor to survey 
this vessel for vou? 


MR. GORHAM: We object as tending to impeach the 
libellant’s witness. Captain Gibbs, heretofore put on the 
stand by the libellant. 


A We employed Captain Gibbs not as our direct rep- 
resentative. 


() Who did vou employ as vour direct representative? 
A Frank Walker. 


() How long have vou been in the transportation busi- 
ness here in Seattle? 


A Well, off and on since ’92. Not all the time continu- 
ously. 


Q Have vou had. during the last eight or nine years, 
since Captain Gibbs has been a resident here as representa- 
tive of the board of marine underwriters, any losses on any 
policies of imsurance on any of your vessel property? 

A We have had some partial lesses. 

() Some partial losses? 

A Yes ®ir. 

() Who in those cases acted for the hoard of marine 
underwriters? 
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MR. GORHAM: We object as immaterial. 
A Captain Gibbs. 


() Did you give any different or other notice then in 
this partienlar instance than vou had given in other in- 
stanees of a like character? 


MR. GORHAM: Same objection. 
A No sir. 


() Among ship owners, charterers and operators here 
on Puget Sound, who, if anyone, is generally understood to 
represent the board of marine underwriters of San Fran- 
CISCOS 


MR. GORHAM: We object as incompetent. 
A Captain Gibbs. 


( Now how and on what theory did you hand your 
report to Captain Gibbs, what was your reason for doing it? 


MR. GORHAM: We object as incompetent, irrelevant 
and immaterial and not binding upon the respondent com- 
panies. 


A We notified Captain Gibbs for the reason we knew 
he represented the San Francisco board of marine under- 
writers and that they were interested in this insurance we 
had on the Steamer Vashon, and to protect our interests, 
we considered that it was necessary to have a representative 
of the insurance company on the survey. 


Q Did Captain Gibbs at any time during the time, or 
from the time this vessel sunk up to the time the final sur- 
vey or disposition of the vessel was made, ever inform you 
or indicate to vou that he was representing anybody else 
than the board of marine underwriters? 


MR. GORHAM: We object as an attempt to impeach 
the witness Gibbs of the lbellant. 


MR. KERR: | am not trying to impeach anyone. [| 
am trving to find out what the facts are. 


3 No. 
@ Why did you have these vouchers for money ex- 


pended by this libellant in raising that vessel and putting 
her in a position so that she could be surveved, approved 
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before they were paid, by the surveyor of the board of 
marine underwriters of San Francisco? Why did you get 
that endorsement as well as the individual endorsement of 
vour surveyor? 


MR. GORHAM: We object as incompetent, irrelevant 
and immaterial, and not binding npon the respondents. 


A We have always thought it was necessary to have 
the approval of both the surveyor for ourselves and the 
surveyor for the board of underwriters, of all bills, in order 
to collect from the insurance company. 


Q In any other losses vou have had where bills of ex- 
pense were incurred, what did you do, if anything, with 
reference to getting the endorsement of Captain Gibbs or 
his office? 


MR. GORHAM: We object as incompetent, irrelevant 
and immaterial. 


A We did precisely as we did in this ease with the en- 
dorsement. 


@ Did they pay those bills, the insurance companies, 
members of the board that he represented? 


MR. GORHAM: Same objection. 
A Yes sir. 


Q At the time vou imeurred these expenses, under di- 
rection of Captain Gibbs and of your own survevor, Mr. 
Walker, paid these various bills. did you at any time have 
any knowledge or information that Captain Gibbs was act- 
ing for anybody else than the insurance company? 


A No sir, I did not. 


Q After this vessel sunk how soon was that vou visited 
Pte 

AT think [ went over there on the 16th or 17th. 

( Did you observe the work that was done in raising 
the vessel and getting her afloat and in docking her finally? 


A | only made the one trip over to her while she was 
sunk. [ didn’t see her again until she was raised and 
brought over to Sloan’s ship vard. 


Q@ Where is the Sloan ship vard? 
A Near the Albers’ mill. 
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@ Did your company make a contract with Sloan to 
haul this vessel out so she eould be surveyed? 


A Yes sir. 
Q@ Do you remember about the date when that contract 
was made with reference to the time she was raised? 


A f think it was sometime in January, the latter half 
Of January. 


@ What, if any, negotiations had you, had your com- 
pany attempted to make for the docking of this vessel, so 
she could be surveved, at the time you actually entered into 
the contract with Sloan? 


A Captain Warner, on our behalf, looked around to see 
where the vessel could be hauled out. It was our idea it 
would probably take some little time to make the repairs. 
We wanted to haul her out in a place where we could do 
it the cheapest and store her the cheapest. We had either 
Captain Warner or one of the surveyors see King and Winge 
about it. They could haul her ont, but they wouldn’t keep 
her any length of time except at a large expense, and for 
that reason we made the contract with Sloan, as he made 
us the cheapest offer for hauling out and storing. 


@ Did you loose any time at all after that, either in 
the raising of the vessel or after the raising of the vessel, 
in an attempt or in making arrangements to have _ her 
pulled out so she could be examined? 


MR. GORHAM: We object as leading. State what he 
did. The Court will determine. 


A No, we did everything possible to hurry the matter 
along; there was considerable delay im raising her in the 
first place on account— 


Q Was the work prosecuted continuously or otherwise 
IM raising? 


A I think it was proseeuted continuously. 


Q Was there any delay after Captain Sloan took charge 
of her for the purpose of pulling her out? 


A There was the delay of getting ready to pull her out. 
He had no ways ready. He was delayed in getting those 
ready. He was also delayed after he started pulling her 
out by reason, I presume, of not having proper gear. He 
only got her part way out and then had to go over it again. 
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Q You have spoken of Sloan as proprietor of the ship 
yard. I will ask you to state whether Sloan was, in your 
belief, a competent person to do that work successfully as 
well as speedily? 


MR. GORHAM: We object to that question as incom- 
petent and immaterial, whether this witness believed he was 
competent or not. The question was whether he was com- 
petent, not what the witness believes. 


A As far as we knew, Sloan was competent to do the 
work. 

Q How long had he been working in the ship building 
business here? 


mee hat I dont kiow 


Q@ Did your companyy, in contracting with Sloan to 
haul this vessel out so that she could be surveyed, believe 
that he could do the work in a reasonable time? 


MR. GORHAM: We object as immaterial, what they 
believed. 


A Yes, we did. 


Q Now, what effort did vou make, if any, to induce 
Sloan to facilitate the work, after the vessel stuck on the 
ways or before that time? 


A We were continually after Sloan to use his_ best 
efforts to hurry the thing along as fast as possible. 


Q How long was it after the vessel was actually hanled 
out before the snirvey was made? 


A Why, I think the vessel was hauled out about— 
eompletely hauled out about the middle of February, but 
the final papers in the survey were not delivered to us until 
about the middle of April. 


@ How much money did the libellant expend in raising 
this vessel and getting her out where the survey could be 
made? 


A I think it was between three and four thousand dol- 
lars; that includes all the salvage operations. 


Q Under whose supervision were those expenses in- 
eurred, if any? 
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A Under the supervision of Mr. Walker and Captain 
Gibbs. 


(Recess taken.) 


Thursday Afternoon, November 10, 1910. 
CHARLES H. HAMILTON, Recalled. 


DIRECT EXAMINATION 
BY MR. KERR: 


Q I call your attention to three policies of insurance 
which I have had marked for identification the libellant’s 
exhibits ‘‘F’’, ‘‘G’’ and ‘‘H’’, and ask you to examine 
them and state to the Court whether these are the policies 
of insurance upon which these actions were founded? 


A Yes, sir. 


@ These policies were issued by these companies and 
delivered to these companies, were they? 


A Yes sir. 
() For the identical consideration named in the policy? 
A Yes sir. 


Q Were these policies in full force at the time this 
vessel sunk? 


A Yes. 


MR. GORHAM: We object, as calling for the con- 
elusion of the witness. 


Q There has been no attempt on the part of these com- 
panies to cancel them for any reason? 


A No sir. 


Q I notice that the thirteenth clause of each one of 
these policies is as follows: ‘‘If there be an agent or sur- 
veyor of the insurers located at or near any place where 
repairs are made, or proofs of loss or average taken, said 
agent or surveyor must be represented on the surveys, if 
any be held, and all bills for repairs, or proofs of loss or 
average, must be certified to by him, or they will not be 
allowed by this Company.’’ Was it in pursuance of this 


70 GANTON INSURANCH OFFICE, LTD., ET Aq. 


thirteenth clause in these three insurance policies that you 
notified Captain Gibbs? 
A Yes sir. 


@ And was it in pursuance of this clause that you had 
Captain Gibbs, or his deputy, Captain Genero, O. K. these 
vouchers for the expense of salvaging the vessel? 

A It was. 


Q I call your attention to what purports to be the cost 
of raising and dockimg and overhauling the Vashon, pre- 
liminary to the survey, for the purpose of determining the 
loss, numbered from and identified as Exhibits D-1, D-2, 
3, D-4, D-5, D-6, D527, D-8, D2S DAO, Dt eae 
D-14, D-15, D-16, D-17, D-18, D-19, D-20, D-21, D22, D-23; 
D-24, D-25, D-26 and D-27, and ask you to examine these 
exhibits and state whether or not they represent correctly 
the actual outlay for the raising, floating and docking and 
preparation of this vessel for the final survey made by 
Captain Gibbs and Mr. Walker? 


A Let me ask you a question. Are these supposed to 
be all of them? 


@ Those were the ones that were given to me. 
A I ean identify them as far as they go. 
Q That is the list of them? 


A Yes, I guess that’s all right. Yes, those are all bills 
we incurred pertaining to the salvaging of the Vashon. 


() Those sums were paid out by you or by this hbellant? 

A By the Independent Transportation Company. 

Q Aggregating? 

A $3964.80. 

Q Does that include that? (indicating voucher). 

A Yes sir. 

Q That includes the item of $225 for services of Frank 
Walker, marine surveyor? 

A Yes. 


Q With the exception of that voucher, all the other 
vouchers referred to contain or have stamped upon them 
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the approval of either Captain Gibbs or Captain Genero, 
surveyor for the marine board of underwriters? 


A Yes sir. 
@ Were there any other expenditures? 


A Nothing that I know of excepting that list. These 
three don’t appear to have any approval on, this one of 
Walker’s and that one of the $10 for storing dock, this $150 
from Sloan Brothers for the storage of the Vashon. 


Q What was this item of $10 to the City of Seattle? 
A That was for mooring her out at the buoy. 

@ At the City’s buoy? 

A The City’s buoy, yes. 

Q During what period of time? 


A The City’s buoy, the sum of $10. Let me see the 
Crosby Tow Boat Company bill, that may give the date. 
“Shifting Steamer Vashon from Albers dock to the buoy.’’ 
That was on the 14th. Delivering steamer and return to 
buoy again on the 15th. She was taken over there, then 
brought back, then taken over again. 


Q@ That was in the month of February, was it? 
A in the month of February. 
Q The other item? 


A The other is $150. That is settlement for storage of 
the Steamer Vashon, part of the Sloan contract. 


Q When, what dates? 
A From May 27th to August 27th. 


@ That was between the date of the survey and when 
the vessel was sold? 


A Yes sir, that was the final payment made, although 
we made a contract with them for the hauling out and the 
storage of the vessel. JI don’t remember the exact price of 
that. 


Q Did you have any other insurance on this vessel 
than these three policies? 


MR. GORHAM: We object as immaterial and _ irrele- 


vant. 
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A Yes, we had insurance with the Fireman’s Fund and 
I think one other company besides those three. 


@ These three policies aggregated $9,000. You had in 
addition to that $6,000 of other insurance? 


A Yes, an aggregate of $15,000. 


@ Were the other companies members of the marine 
board of underwriters at San Francisco? 


A Well, I know the Fireman’s Fund was. I can’t say 
positively as to the other. I have forgotten who the other 
was, 


@ Did they settle their proportionate part of the loss? 
MR. GORHAM: We object as immaterial. 


Q (continuing) Including their proportionate part of 
the cost of salving the vessel? 


Mr. GORHAM: Same objection. 

A. Yes, they did. 

Q Including the fees of Captain Gibbs as surveyor? 
MR. GORHAM: Same objection. 

A Yes sir. 


@ When did you first learn that the damage to this 
vessel by reason of her sinking was an amount in excess 
of fifty per cent of her value, before or after the survey 
was made? 


A We never knew definitely until the survey was made 
just what the damage was. 


@ Now, as soon as you ascertained from the survey 
what the damage was, what did you do? 


MR. GORHAM: We object as incompetent, irrelevant 
and immaterial. 


Q@ What did you instruct Johnson and Higgins to do? 


A We instructed Johnson and Higgins to tender an 
abandonment of the ship to the underwriters. 


Q@ Have you any personal knowledge of when that notice 
of abandonment was given? 
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MR. GORHAM: We object as not the best evidence, 
because it speaks for itself; it is in writing. 


A We notified Johnson and Higgins on the day that 
we received the survey, which was, I think, the 15th of 
April, and they notified the underwriters either directly 
here, or in cases where they were not represented here, 
through their San Francisco office, the following day. 


Q How long had the libellant owned this vessel prior 
to the time they took out this insurance? 


A We took out that insurance immediately after we 
became owners, as soon as we could take it. We applied for 
it as soon as we became the owners of it. 


() What did you pay for the vessel] when you bought it? 
A $12,500. 


@ And what expenditures did you make on her up to 
the time this insurance was taken out? 


MR. GORHAM: We object as immaterial. 


A We spent between $4000 and $5000 on her in improve- 
ments and betterments. 


Q Up to the time she was lost? 
A Yes. 


@ You bought her here in the open market, did you? 
A Yes sir. 


Q After this survey was made what became of the 
Vashon? 


A She remained on the ways at Sloan Brothers’ yard 
there until August. We finally succeeded in selling her in 
August. I don’t know what became of her after that. 


Q What negotiations, and under what arrangement, 
if any, were any negotiations made for the sale of this 
vessel, after she was put upon the ways by Sloan, after she 
was opened up and her engines— 


A We consulted with Captain Gibbs and Frank Walker 
as to what was the best thing to be done. We all agreed 
the only thing to be done was to sell her. We all went to 
work with the idea of trying to find a buyer for her. We 
took the matter up with other steamship people. For one, 
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I know that Mr. Guyan was approached, I think by Captain 
Gibbs. I think he went so far as to send a man down to 
examine her, but nothing ever came of that. 


Q What was she finally disposed of for? 

A $7050. 

MR. GORHAM: We object as immaterial. 

Q Was that the valid value of her, in your judgment. 
in her damaged condition? 


MR. GORHAM: We object as incompetent. 


A That was the best offer we were able to get for her. 
We considered it a good thing to sell her. 


Q Was she sold with the knowledge and consent of the 
underwriters? 


A Yes. 


Q What effort, if any, did Captain Gibbs make to ascer- 
tain the cost of her repairs, of repairing the vessel? 


A Why he and Mr. Walker prepared plans and specifi- 
eations, what was necessary to repair the vessel, and those 
plans and specifications were submitted to at least two, if 
not more repair shops, and two of them bid on the work. 


@ I call your attention to two letters, each bearing date 
April 27, 1908, from the Heffernan Iron Works, and one of 
April 16, 1908, from Hall Brothers Marine, Railway and 
S. B. Company, both directed to Captain S. B. Gibbs, San 
Francisco Board of Marine Underwriters, Colman Build- 
ing, Seattle, Washington. I will ask to have them marked 
for identification Libellant’s Exhibits ‘‘F’’ and ‘‘G’’. I ask 
you to state whether those are— 


A The original bids that we obtained there. 


Q These respective companies took the repair of that 
vessel upon the specifications of Captain Gibbs and Mr. 
Walker? 


A. Yes sir. 
Q Did you receive those from Captain Gibbs? 
me VeSesir. 
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( Was it after the receipt of these letters that you 
undertook the sale of the vessel in her damaged condition? 


me) eS SII. 


@ What was the condition of the vessel after she was 
hauled out so she could be examined by Mr. Sloan? 


MR. GORHAM. We object, same objection. 


A She was full of mud and dirt and oil and generally 
in a very filthy condition both as to her hull and her 
main deck and more or less in the cabins. The furniture 
was practically all ruined with the mud. 


Q I note that one of these bids, Exhibit ‘‘F,’’ is for 
the sum of $14027.00, for repairing the Vashon, provided 
the Heffernan Engine Company was given four months 
in which to do the work. The other bid of the Hall 
Brothers Marine Railway and Ship Building Company 
for $23500, provided the work was done within sixty days? 


Peeves sir. 


Q Did vou regard these bids in the light of the damage 
to the vessel, as being a fair and reasonable amount for 
the repair of that vessel within that time limit, or as good 
bids as vou were able to get? 


MR. GORHAM. We object as incompetent. 


A Those were as good bids as we were able to get at 
that time, in fact the only bids we were able to get. 


MR. KERR. I offer these in evidence as Libellant’s 
feemipits ‘'1’? and **J.’’ 


MR. GORHAM. We object as incompetent and im- 
material. 


@ Now, were you able to secure from Captain Gibbs 
or Captain Gibbs and Mr. Walker, any estimate of the 
eost of repairing this vessel, or the extent of the damage 
to her until the survey was made? 


A No sir. 
MR. GORHAM. We object as immaterial. 


Q Through whom were the proofs of loss made to 
these underwriters? 


A Through Johnson and Higgins. 
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Q Was ever any objection made to your company, the 
libellant in this case, as to the character of the proofs 
of loss after they were made? 


A None to my knowledge. 


@ The loss has never been paid by any of these de- 
fendants? 


A None by these three companies. 


MR. KERR. I want to offer these three policies. 
ants “oH,” °G,’ andr Hk? 


Q Are those policies in the same condition now as 
when you received them from the company? 


A What do you mean, same reading on them or same 
writing? 

Q Are they in the same condition for all purposes 
of the contract? 


A So far as I know, yes sir. 


@ After this vessel sunk while these preliminary 
steps were being taken to raise her, get her out where 
she could be surveyed and examined, what knowledge, if 
any, did J. M. E. Atkinson and Company, or Mr. Tomlinson, 
representing that company, and Mr. J. R. Mason, repre- 
senting the Canton, have of what was being done towards 
salving the vessel or determining the extent of the damage 
to her? 


A They were in constant touch with Captain Gibbs, both 
of them, consulting with him more or less about the 
matter. 


() Were you present when Tomlinson and Mason had a 
conversation with Mr. Sluback in regard to the damage 
to this vessel and the attitude of their companies with 
reference to it? 


A I was present at one conversation between Mr. 
Shuback and Mr. Tomlinson. Mr. Mason was not present. 


Q Do you remember when that was with reference to 
the time this survey was made, before or after? 


A Before, it was made before the survey was made. It 
was soon after the accident in the first place. 


V. INDEPENDENT TRANSPORTATION COMPANY, ET AL. 8 


Q Was Captain Gibbs then acting in connection with 
your surveyor, Mr. Walker, with reference to the raising 
of this vessel? 


A Yes sir. 
Q What was that conversation? 


A Well, in discussing the matter in a general way, Mr. 
Shuback asked Tomlinson what was the attitude—what 
would be the attitude of his company in connection with 
that loss. Tomlinson volunteered the information that 
his company would not stand on technicalities, if the loss 
proved to be a right and proper one, that they would 
settle. 


Q When did you first learn, or your company, that 
these three companies denied liability on these policies? 
How long after the proofs of loss had been furnished? 


A I don’t think that they definitely denied liability until 
about the time the adjustment was made. There was 
some question as to whether or not they would accept the 
abandonment. My recollection is they were waiting to 
see what attitude the Fireman’s Fund of San Francisco 
was going to take and they led us to believe they would 
be governed largely— 


MR. GORHAM. We object to the conclusion as to what 
was done. Let him state what the talk was and the talks 
will show if they led anybody to believe anything or not. 


Q Just state what they said, if you remember? 


A TI can’t give you the definite conversation in so 
many words, but my recollection is that they said they 
would be largely governed by the action of the Fireman’s 
Fund at San Francisco, and the matter was staved off from 
time to time. We couldn’t get any definite answer from 
them as to whether they would or would not pay. 


Q Why did you not give notice of abandonment prior 
to the time this survey was made? 


A We couldn’t very well give notice before the survey 
was made, as we didn’t know the extent of the damage. 
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CROSS EXAMINATION. 
BY MR. GORHAM. 


Q You say that this vessel was bought in the open 
market by the Independent Transportation Company. What 
did you mean by that? 

A I don’t know what you might construe the open 
market. 

Q I am asking you what you mean when you used that 
language? 

A Well, that the vessel was for sale. She could have 
been possibly bought by anybody. She had been there 
for sale for sometime, I believe, and we came along and 
bought her. 

@ Why didn’t you go to the agent with whom you 
negotiated the insurance instead of the surveyor at the 
time of the loss? 

A It has always been our custom at all times to notify 
Johnson and Higgins, who act as our brokers, and the 
surveyors. We have never, to my knowledge, notified any 
agents direct. 

Q@ And Johnson and Higgins being your brokers, cor- 


responded with the underwriters and their agents in refer- 
ence to the loss of this vessel, did they not? 


A You mean they would be acting as our agents in the 
matter? 


Q Yes? 

A Yes sir. © 

Q Do you remember that the Canton, for instance, 
advised Johnson and Higgins, as your agents, as early as 
April 24th that they denied any liability under that policy, 
in writing? 

A As early as April 24th? 

Q Yes, April 24, 1908? 

A That would have been after the survey was made. 


Q I am asking you if you remember? 
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A I don’t remember. I don’t think I saw those letters. 
They may have done so. 


@ Do you remember whether or not Johnson and 
Higgins requested the consent of these insurance companies 
to the sale of the vessel, requested it in writing? 


A I don’t know whether they did or not. 


() Do you remember what reply—if they did so request 
in writing, do you remeber what reply these insurance 
companies gave to your agents, Johnson and Higgins, in 
response to that request? 


A No sir, | don’t. I might say, for your information, 
when Johnson and Higgins handled these things for us, they 
attended to all of the details. We were not always advised 
of everything that they did. We left the matter entirely 
with them. 


( When you stated that the vessel was sold with the 
knowledge and consent of these underwriters, did you 
mean these companies? 


A I made that statement. We were so informed by 
Johnson and Higgins. I didn’t make it in that way, though. 
That is where I got the information. 


( You were informed by Johnson and Higgins— 
A That the companies had consented to the sale. 


@ These particular companies, these respondent com- 
panies in this law suit? 


A They said ‘‘the companies.’’ I presumed they meant 
all the companies. 


@ The Canton and the Yang Tsze you didn’t know? 
A I presumed so. 


Q I believe you stated this morning that you did 
visit the vessel prior to her sinking? 


A Yes sir. 

@ She had been moored there by Captain Warner? 
A Yes sir. 

Q Acting as your captain? 

A Yes sir. 
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MR. KERR. I offer HExmbits “Wal to ‘**1228)" in 
evidence. 


MR. GORHAM. We object to the same as incompetent 
and immaterial. 


Witness excused. 


ADJOURNMENT TAKEN TO BE RESUMED IN PUR- 
SUANCE OF AGREEMENT. 


Seattle, Washington, November 14, 1910. 


Continuation of Proceedings. 


PRESENT: Mr. Kerr, for the libelant. 
Mr. Gorham, for the respondent. 


The respondent, China Traders Company, limited, 
waives any benefit accruing to it by reason of the failure 
of the Independent Transportation Company to commence 
the above entitled action, case No. 3849, within the term 
of twelve months next after the accruing of the loss. A 
stipulation to that effect having been entered into between 
the principals. 


MR. FRANK WALKER, recalled on behalf of the 
libelant, testified as follows: 


Q (Mr. Kerr). State your full name to the Court? 

A Frank Walker. 

@ What is your occupation? 

A Marine surveyor. 

Q What was your occupation on December 15th, 1907? 
A Marine surveyor. 


Q Were you acquainted with the stern wheel steamer 
Vashon? 


A Yes sir. 


Q How long had you known that steamer prior to the 
time she sank in the Duwamish river December 15th, 1907? 


A I can hardly say. I had known her for some years. 
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Q Do you remember about the time she sank in the 
Duwamish river? 
A Yes sir, I do. 
Q How soon after she sank did you examine her? 
A The next day, the day after, I think. 
( By whom were you employed to examine the vessel? 


A By the owners, the Independent Transportation Com- 
pany. 


Q What time on the 16th of December did you first see 
her? 


A Oh, I could not answer that. I do not remember 
what hour in the day. 


@ Did you see her more than once that day? 
A I saw her as the tide would allow. 


Q Did you examine her in connection with Captain 
Gibbs, the evening of the 16th? 


m1 did. 
@ What was the stage of the tide then? 
A I think it was about half tide. 


@ Did you observe at that time, or any other time 
before the work of raising was commenced, the manner in 
which she was moored? 


A Well, it was hard to determine the manner in which 
she had been moored. 


Q Did you observe any lines? 


A Oh yes, there were numerous lines. I did not 
take any special observation of them, only to note what 
were out at the time, and see if she was held properly at 
the time. 


@ How was she lying at the time you observed her? 


A She was lying with her head up stream, her stern 
at the bank, the starboard corner of the wheel on the bank; 
the forward part of the vessel was under water. 


_Q Calling your attention to libellant’s exhibit ‘‘C,” 
which purports to be a report of thesurvey of the Vashon, 
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and specifications for repairs. I will ask you to state whether 
that is your signature attached to that exhibit? 


A Yes sir, that is my signature. 

Q Did you participate with Captain Gibbs in making 
that survey and these specifications for repair? 

A I did. 

@ The matters and things set forth in that certificate 
are true? 

A Yes sir. 

Q Did you examine this vessel after she had been 
raised and hauled out of the water by the Sloan Ship 
Building company? 

A I did. 

Q Did vou examine her hull? 

A I did. 


Q Did you examine her for the purpose of ascertaining 
if possible, what caused the vessel to sink, for any evidence 
of what caused her to sink? 


A We searched for any causes that might be found to 
account for her sinking. 

Q You heard the testimony of Captain Gibbs with 
reference to some plugs? 

A I did. 

@ They were out of the vessel] when you examined her. 
Where were these plugs, did you observe them? 


A Yss, I observed these plugs. They were in the inner 
skin of the vessel and did not extend through the vessel. 


Q Did the absence of these plugs on the inner skin of 
the vessel have anything to do, in your judgment, with 
the sinking of the vessel? 


A No, not unless the outer planking was leaking 
badly. 


Q Did vou find any evidence of the vessel having 
leaked through the outer planking? 


A No, no evidence. 
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Q Were you able to form any opinion as to how the 
vessel sunk, by reason of her position, when you first dis- 
eovered her after she sank? 


A No, I was unable to form any opinion as to what 
eaused her to sink. 


Q You did find one end of the vessel on the bank? 


A I found one end of the vessel on the bank. That 
was the only clue we had. But the mooring might have 
been tampered with and the vessel’s stern swung into the 
bank. 


Q@ Had you any personal knowledge of heavy wind 
storms prevailing for a period of say ten or fifteen days, 
on one or more occasions, prior to the sinking of the 
vessel? 


A I could not say, I do not remember now. 


-Q After you and Captain Gibbs visited her on the 
16th, what, if anything was ordered to be done with her? 


A Captain Gibbs and myself agreed on a plan for rais- 
ing the vessel, and proceeded immediately with that plan. 


@ I wish you would just take the steps up in chrono- 
logical order. State just what you did from that time on 
until the final survey was made, as shown by exhibit ‘‘C’’? 


A I think the survey report explains that. 


Q It explains generally what you found. But was the 
work of raising the vessel prosecuted continuously? 


A It was, as the tides would allow. 


Q@ Was the work of raising the vessel one of difficulty 
or otherwise? 


A It was a difficult performance. 


Q In a general way, about what was necessary to be 
done, and what was done, to raise the vessel in the first 
place, preliminary to having her hauled out? 


A This describes it very clearly. We examined thie 
bottom of the river and the bottom of the vessel. That 
all openings were made tight. Four sets of dolphins were 
driven, two forward and two aft, and capped. That heavy 
cables were passed under the vessel and lead to barges 
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rigged at each side. That dolphins and necessary scows 
and pile drivers and tugs were employed. 


Q Now have you examined these vouchers for salvage 
expenses number ‘D1’’ to ‘‘D29’’? 


A I do not know the parties, but I examined the 
vouches and expenses. 


@ With the exception of two or three, they all bear the 
endorsement of yourself and Captain Gibbs? 

A I believe they do. 

@ Were all these expenses incurred in raising this 
vessel and hauling her out, preliminary to the final survey? 

A They were. 

Q Were they necessary expenses? 

A Absolutely necessary. 


Q@ Now I see that these expense vonchers bear your 
endorsement and also the endorsement, with the exception 
of two or three, of either Captain Gibbs, or Genero. How 
did you happen to have these expenses O. K’d in that way? 


MR. GORHAM. I object as immaterial. 


A Captain Genero, acting deputy, and Captain Gibbs, 
incurred sundry expenses in raising the vessel. He at- 
tended the vessel all the time nntil she was raised for 
Captain Gibbs, and all expenses incurred by Captain Genero 
about that time were approved by Captain Genero. Mvself 
for the owners and Captain Genero for the mderwriters. 


Q Do you remember about the time they sueceeded in 
raising the vessel? 


A I do not remember about the dates, Mr. Kerr, they 
are all set forth im that survey. 


@ Assuming that they end about the 11th day of Jan- 
uary, did the work of raising the vessel continue from the 
time they started in until that date? 


A Yes sir. 
Q How soon did they start in after the vessel sank? 


A Started in immediately after Captain Gibbs and 
nivself surveved the vessel. 
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Q Now after they completed her raising and moored 
her, then what was done? 


A Then we made arrangements to haul the vessel out; 
haul the vessel out of the water for the purpose of survey. 


Q Did you participate in the negotiations for a place at 
which she could be hauled out, and in the arrangements 
for hauling her out? 


fm I did. 


Q It appears that the vessel was hauled out by Sloan 
& Company? 
me Yes sil. 


@ Did you know when the negotiations began with 
Sloan to haul the vessel out? 


A I do not. 


@ About how soon, in your judgment was it after she 
was floated? 


A As soon as the vessel was floated, Captain Gibbs, 
myself and owners conferred as to what was best to 
do. It was decided to find a place to haul her out of the 
water immediately, and steps were taken to find any firm 
that would haul her out. And, if I remember right Sloan 
was the only one that could give satisfactory terms. 


Q@ Was it practicable to undertake to put her upon a 
regular dry dock? 


A The expenses would have been too great. 


Q Now, after the contract was made to give Sloan the 
job of hauling her out, what did his firm do with reference 
to hauling the vessel out, so that she could be surveyed? 


A His firm immediately went to work to build ways 
im their yard near the Albers mill. 


Q Then did they undertake to pull her out? 

A Yes, on these ways. 

@ Do you remember the occasion when Captain Genero 
Q Then What happened? 


A I think they rather underestimated the weight of the 
vessel. They had great difficulty in getting her out 
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of the water. They got her partly out and then notified 
us that she was hauled out ready for survey. We examined 
her as she was partly out, and found we could not make the 
survey, the stern was still in the water. They reconstructed 
the ways. They jacked the vessel up and constructed ways 
and eventually hauled her out high and dry. 


Q How soon after you got her out of the water did 
you make the survey? 


A We made our survey as soon as possible. 


Q Did you and Captain Gibbs and Captain Genero, 
while the vessel was stuck on the ways attempt to make 
any investigation? 


A Oh, we attempted to make an investigation a number 
of times. 


Q What was the condition of her hold? 


A The hold was in a very terrible condition, just as 
set forth in the survey report, full of mud and oil, especially 
fuel oil. 


Q Do you remember the occasion when Captain Genero 
attempted to go into the hold of the vessel with a lantern? 


A I do. 
Q What occurred? 


A Both Captain Gibbs and myself warned him to come 
out, that it was dangerous to put a light into the hold. 


Q Why? 
A On account of the gases given off from the fuel oil. 


Q@ Were you able, either you or Captain Gibbs, or 
both of you, to determine the extent of the damage to 
this vessel until the survey was made? 


A Not until the survey was made. 


Q@ Were you cognizant of the negotiations that went 
on for a sale of the vessel in her damaged condition. 


A It was. 


Q Do you remember when it was sold by Captain 
Gibbs for $750? 


iN (eS Sue 
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Q What in your judgment as to whether the sum realized 
for the vessel was a fair, reasonable value of the vessel, 
in her damaged condition? 


MR. GORHAM. I object as immaterial. 


A I considered the price was fair and reasonable, as 
she was fit for nothing but junk. 


CROSS EXAMINATION: 
@ (Mr. Gorham). What became of the vessel? 
A She was sold to a man by the name of Rubenstein. 
() What became of her? 
A I did not follow her after that. 
Q Is she still afloat? 
A I could not say. I have lost sight of her. 


Q You saw these plugs you found in the inner skin of 
the vessel? 


A Yes, they showed in the ceiling of the vessel. 


Q Well, there was a space between the ceiling and the 
hull proper? 


A Yes, the thickness of the frames. 


Q And if the plugs were in the ceiling of the vessel, 
that would still permit the water to run in through the 
hole, would it not, through the holes made for the plugs 
in the hull? 


A There were no plugs in the hull, no holes in the hull? 
@ No holes in the hull at all? 

A No sir. 

Q@ Then Captain Gibbs is mistaken? 


A Captain Gibbs is quite correct. There were plugs in 
the ceiling of the vessel. There were holes where the plugs 
had been in the ceiling of the vessel. They did not extend 
through the outer planking of the vessel. 


Q There were plugs put from the inside? 
A Yes sir. 


ios) 
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Q And not from the outside. 

A Not from the outside. 

Q And not extending through the outside plank? 
A No, not extending through that. 


Q Did you and Captain Gibbs—did you call Captain 
Gibbs’ attention to the fact that these plugs were in the 
ceiling of the vessel? 


A I did, when we were making the survey. 
Q That is April 15th? 


A No, we made the survey, we completed it on April 
15th, it took us sometime to make the survey. 


Q When did you first call Captain Gibbs attention? 


A At the time we were examining the vessel to find 
out her general condition, what was wrong with the vessel. 


Q Where was she then? 
A On the Sloan ways. 


Q You made no examination in reference to these 
plugs while the vessel was in the Duwamish river? 


A Yes, I made a casual examination at that time. 
Q What did vou find then with reference to the plugs? 


A I found at that time that the diver was under the 
impression that these plugs went through the vessel, and 
these plug holes went through the vessel, and had plugged 
that up before raising the ship. 


Q That he had plugged that up? 


A Yes. 

@ He had plugged that up? 
A He had. 

@ Inside or outside? 

A Inside. 


Q Did you ever see the plugs away from the ship, 
did you ever see the plugs in Captain Gibbs office? 


A No sir. 
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() What was the size of the plugs? 


A I eould not say now. They might have been an 
inch and a half. 


@ How many were there? 


A I could not say. I did not take any notice, because it 
was not material at all, so far as the sinking of the ship 
was concerned. 


@ You say that all the items of expense approved by 
Captain Genero were incurred by him? 


A Incurred by him under our approval. 


Q Well, what I want to find out is, whether the owners; 
through you, directed and authorized these expenses, or 
whether the owners stood by and let somebody else do it? 


A No, the owners authorized them through me. 
@ Then these expenses were authorized by the owners? 
A Most decidedly they were. 


Q So that you did not mean to say, when you testified, 
that all the expenses approved by Genero were incurred 
by him, that he initiated? 


A They were incurred by Captain Genero, approved by 
Captain Gibbs for the underwriters, and approved by me 
for the underwriters (owners). 


@ You mean by incurred, you say the owners incurred 
the expense? 


A Captain Genero was authorized to raise that vessel, to 
superintend the raising, all the raising overations. 


Q By whom. 
A By the owners and underwriters representatives. 


Q How do you know he was authorized by the under- 
writers. 


A By the action of Captain Gibbs. 
Q That is all you know about it? 
A Yes sir. 
@ He was also authorized by the owners? 


A Yes, through me. 
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(Testimony of witness closed). 


Hearing adjourned, to be resumed by agreement of 


Proctors. 
Seattle, Washington, December 6, 1910. 


Continuation of Proceedings. 


PRESENT: Mr. Campbell and Mr. Kerr, for the libelant. 
Mr. Gorham, for the Respondents. 


FRANK G. TAYLOR, a witness called on behalf of the 
libelant, being duly sworn, testified as follows: 


Q (Mr. Campbell). Where do you live? 
A Seatile. 

Q@ What is your business? 

A Marine Insurance. 

Q@ What company do you represent? 


A Fireman’s Fund Insurance Company, of San Fran- 
cisco. 


Q How long have you been engaged in the marine in- 
surance business? 


A Fifteen years. 
@ Whereabouts? 
A Tacoma, Seattle. 


Q@ Approximately what volume of Marine Insurance 
do you write in your office here, a year? 


A You mean premiums? 
Q Give it both in premiums and in valuation? 


A We wrote twenty-three millions last year in volume. 
Premiums $183,000. 


@ Can you give us approximately the proportion of 
hull msurance in that total of twenty-three millions? 
A No, I eould not; I could not separate it. 


Q Well, as far as your recollection of your business 
goes at the present time, how large a hull business do 
you write? 


A I should say about a half of that. 
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() On what classes of vessels. 
A All classes of vessels. 


( What are the various steamship vessels doing busi- 
ness on Puget Sound that you cover? 


A Well, I have covered pretty nearly all of the vessels 
out of Puget Sound at times. 


Q@ Are you familiar with the so-called San Francisco 
form of the hull time policy? 


A Yes sir. 

A Are any of these vessels on Puget Sound covered 
by the policies? 

A Yes sir. 

Q Is it customary for the marine underwriters on the 
Pacific Coast, to hold vessels covered while laid up which 
are insured in the San Francisco form of the Hull Time 


policy, when there is no provision in the policy for the 
return of the premium? 


MR. GORHAM. TI object as immaterial and not ad- 
dressed to the issues in this case. If counsel desires to 
interrogate the witness in reference to the policy itself in 
issue, I have no objection. 


A I should say it was. 

@ Has that been your experience or not? 
MR. GORHAM. I renew my last objection. 
A It has been my expeerience. 


OF hand you libelant’s exhibits “F,’’ ““G’’ and “‘H,”’ 
and ask you whether or not these policies are the so- 
called San Francisco Hull Time Policy? 


A I would say that they were. 


Q What would be your answer to the question previously 
propounded as to the custom with reference to a vessel 1n- 
sured under these policies? 


MR. GORHAM: Which particular question? 


MR. CAMPBELL: The question I asked with refer- 
ence to the custom on this coast, where there is no provision 
for return of premium, and no demand made. 
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A You are talking of course about my own office? 
Q@ I ask what your understanding of the custom is? 
A We would consider that they held covered. 


@ How does the volume of business done by the Fire- 
men’s Fund Insurance company on this coast compare 
with the total Marine insurance written by companies 
having offices on the coast. 


A That is a rather difficult question to answer. Ac- 
cording to the reports made to the Insurance Commissioner, 
our volume of premiums shows $183,000. 


Q That is in this State, through your office? 


A Yes. <As against the total for authorized and un- 
authorized companies of $521,000. 


Q How many other companies are there in that list 
of authorized and unauthorized? 


A About twenty five. 


CROSS EXAMINATION. 


Q (Mr. Gorham). When you testified on your direct 
examination, in answer to interrogatories by counsel, that 
under these particular policies, exhibits ‘‘F,’’? ‘‘G’’ and 
‘‘H’? you considered the vessel coverel while laid up, 
had you prior to that time ,examined particularly each of 
these policies, to see the terms and conditions and endorse- 
ments on the policies? 


A Nothing only as to the form of the policy. 
Q That is the printed form? 
A The printed form of the policy. 


Q That is excluding any endorsements that might 
be on? 


A. Certainly. 


REDIRECT EXAMINATION. 


@ (Mr. Campbell). I will ask you to examine these 
policies closely, Mr. Taylor. 


A And what? 
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MR. CAMPBELL: I presume you will admit, Mr. 
Gorham, that the three policies are the same except as to 
amounts; the provisions of the policies are the same? 


MR. GORHAM: I think they are practically identical, 
with the exception of the amounts in the case. 


Q I want you to read them over, so that you know 
what the policies contain. And then I have another ques- 
tion to ask you. 


A All right. 


() Now leaving out of consideration the endorsement 
which appears on this policy, the vessel warranted employed 
in the general passenger and freight business on Puget 
Sound within a radius of thirty miles from Seattle; not 
considering that, leaving that out of consideration, this war- 
ranty endorsed on this policy, I will ask you whether or 
not, under the custom prevailing among marine under- 
writers on this coast, of which you have testified, that the 
vessel insured by this policy would be held covered while 
she was laid up? 


MR. GORHAM: I object. He has not testified there 
was such custom. He testified his company would so con- 
sider. 


@ (Question read to witness). Leaving out of con- 
sideration that endorsement on the policy. 


A I would say it would be customary to hold that 
vessel covered while she was laid up under that policy. 


@ That is in accordance with the custom of marine 
insurance on this coast, as you understand it? 


A That is what I would say, as I understand it. 


MR. GORHAM: I move to strike the testimony with 
reference to custom, because there is no special custom 
pleaded, and the action is brought on a written contract. 


MR. CAMPBELL: I desire the record to show that 
application will be made in due course, to amend the 
pleadings, so as to show the custom? 


Q (Mr. Gorham). Do you mean, Mr. Taylor, that 
your company would pay a loss voluntarily under such 
conditions as has been put to you by counsel, or do you 
mean to say that the company would be obligated, as a 
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matter of law, to pay the policy for a loss while the vessel 
was laid up? 
A I do not believe the question would ever arise. 
@ Then you don’t know what it would be. 
A I do not believe we would ever bring the question up. 


Q That is not what I ask you, whether you would 
bring it up. 


A I will answere that another way then. I say I 
think they would pay the loss without question. 


Q It might pay the loss without question, but would 
they consider themselves legally bound to pay the loss? 


A I would think so. 


Q Under what provision of the policy, excluding the 
endorsement named, would you be legally bound? 


A Well, it is customary for all vessels to lay up for 
repairs or for overhauling. It is a custom to allow a 
certain proportion of the premium to be returned to the 
assured, by reason of the vessel having been laid up, because 
after, as a rule, we consider the vessel is a better risk and 
is not subject to the same risk laid up. 


Q It is a different risk. 
A It is a different risk, yes. 


Q Now, when they want to lay up, to get a rebate or 
return of premium, they make application, don’t they? 


A Under the San Francisco form of policy they make 
application. 


Q They give notice of laying up, don’t they? 
A In order to get premiums? 

Q Yes. 

A They should have to give notice. 


Q It is usnal to give notice in order to avail them- 
selves? 


A It is usual to give notice that the vessel is laid up 
in order to get the return. 


(Testimony of witness closed). 
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CAPT. FREDRICK WARNER, a witness ealled on be- 
half of the lbelant, being duly sworn, testified as follows: 

Q (MR. KERR). State your name? 

A Fredrick Warner. 

@ Where did you reside in December 1907? 

A Seattle. 

@ What is your occupation? 

A Master Mariner. 

@ How long have you been a master mariner, captain? 

A Oh, about 16 years, I guess. 


Q How long have you followed that avocation in and 
about Puget Sound waters and the Pacific ocean? 


A Well, I have followed that on the coast here that 
length of time. Been altogether here twenty three years. 


@ Name some of the vessels of which you have been 
master? 


A The Ohio, Oregon, Pennsylvania, the C. D. Lane, 
the Blanchard, and others. 


Q Were you acquainted with the stern wheel steamer 
Vashon? 


A I was. 


Q Did you have anything to do with the mooring 
of the Vashon about the Ist of December 1907, in the 
Duwamish river. 


A I did. 


@ What did you have to do with the laying up of that 
vessel, captain? 


A I went up and moored her; superintended making 
her fast. 


Q Captain, I call your attention to a blueprint pur- 
porting to be a map of township 24 north, range 4 east, 
King County, and purporting to show the location of the 
Duwamish river with reference to Elliott Bay. And I 
have had it marked libelant’s exhibit J for identification. 
I will ask vou to indicate on that blueprint at about what 
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place in the Duwamish river you moored this vessel. 
Mark it with the letter M? 

A This is the place right here in this bend. 


Q At the point you indicate on this blueprint with the 
letter M, right below the figures ‘‘30’’? 


A Yes, that is it right here. 
Q How did you take her up, captain, with a tug? 
A Towboat, ves sir. 


@ Under whose direction was the steamer moored there 
in the Duwamish river? 

A Under mine. 

Q I find in the proofs of loss with reference to this 
steamer, an affidavit to which [ call your attention, which 
I have had marked libelant’s exhibit K for identification, 
purporting to be vour own affidavit. Is that your signature 
to that affidavit? 

A Yes sir. 

Q Did you make that affidavit for the purpose of it 
becoming a part of the proofs of loss? 

A Yes sir. 


Q@ Attached to this affidavit, captain, I find a diagram 
in lead pencil, purporting to be a diagram showing the 
manner in which the vessel was moored. Did you prepare 
that diagram? 


Av 0D Gui, 


Q Is that a correct diagram showing the mooring of 
the vessel in the Duwamish river? 


Aees sir, 


Q The bend of the river indicated on that diagram, 
is the bend of the river marked by the letter M on 
exhibit J the blueprint, to which I call vour attention? 


mo wes esir. 


Q@ Will you now state to the Court, captain, if you 
please, the exact manner in which you moored the vessel? 


A Well, there were piles driven up there, I should 
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judge about 20 feet from the bank. I took her up along- 
side these two piles, and I put out forward, two bights 
around the pile forward, of the forward chock, and the 
same in the aft chock on the starboard side. Then I 
ran an anchor out from the port bow, out in the stream 
with a four and a haif inch line on, and I ran another 
line ahead to a pile over the starboard bow. 


@ What was the size of that line? 
A That line was a five inch. 


Q What was the size of the lines that you fastened 
to the piling aft? 


A Thev were five inch. 
Q What condition were they in? 
A Good condition. The lines were good. 


Q Captain, about what is the rise and fall of the tide 
at that point in the Duwamish river? 


A About nine or ten feet. 


Q@ What was the stage of the water in the Duwamish 
river at the time you moored this vessel? 


A It was about three quarters flood. 


@ And what was the depth of water in which she 
was moored? 


A We had 18 feet. 

@ About what did the vessel draw? 

A She was drawing then abont three feet and a half. 
Q And it was about half tide when you moored her? 

A It was more than half tide. 


Q@ Was she moored, in your judgment as a master 
mariner, in a safe manner? 


A Yes, she certainly was. I ran a line aft to the 
pile from the starboard quarter, which came in shore, to 
the pile right astern. I ran another line from the port 
quarter right to that same, and would leave that in a 
straight line with the line of the ship. And one from 
the starboard quarter lead over toward the port side of 
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the steamer’s stern, so that it all had a tendency to keep 
her off from the piles as much as possible. 
Q How were these lines fastened on the vessels? 


A Chocks. Forward they were fast in the chocks, and 
she had good chocks in her—some call them bits— 


Q Were these lines fastened under your direction? 
A Yes sir. 
Q@ Did they allow for the movement of the tide? 


A The only lines we had to allow for the motion of the 
tide were the lines we sent around the pile, the bight, 
they were slack enough to slip up and down the pile. 


Q Did you leave anybody, captain, in charge of the 
vessel as watchman? 


AY es sir. 
Q What was his name? 
A Faber. 


@ Where did he reside with reference to the place the 
vessel was moored? 

A He lived about 200 yards astern of the ship, in a boat 
house there. 

@ He was operating a boat honse there? 


A Yes, his boat house was there and he lived there, 
and he had a couple of men working there. 


@ Were there any other vessels moored in the vicinity 
of her? 


MR. GORHAM: I object as immaterial. 

A Yes, there were schooners around there. The Venus 
a little wavs to the stern of the brick vard there. 

Q Was that, in your judgment, a safe place in which 
to moor the vessel? 

A She was in the bend there and did not catch the 
full force of the tide there. 


Q Do vou remember of a heavy gale of wind blowing 
from the south about the 4th of December, three days after 
you moored her? 
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A Yes, we had a couple of heavy gales about that time. 


() About what was the velocity, do you remember, in 
your judgment? 


A Well, they climbed up over sixty odd miles an hour. 


() Did you see this steamer again on the morning of the 
15th of December? 


A I don’t exactly remember the date. Somewheres 
around there, I went out. 


Q Is the date correctly specified in that affidavit, 
subseribed and sworn to on the 20th dav of December 1907? 


A Yes, it would be right at that time. 
OpThe 15th. 
A Yes. 


(Q What was her condition as to being moored in good 
shape on the morning of the 15th of December, the last 
time you saw her before she sank? 


A Why, the last time I saw her before she sank she 
was all right. Everything was intact. 


@ Do you remember how long it was after that visit 
to her that she sank, did you learn that she sank? 


A Well, I don’t know, two or three days, possibly. I 
do not remember exactly. 


Q She sank on the 16th. 
A Yes, somewhere there. The next day then, I guess. 


@ Were you there the afternoon of the 16th with Mr. 
Walker? 


A Yes sir. 

Q After she had sunk? 

A Yes sir. 

Q What condition you find her then, Captain? 


A Well, I found her down by the head; the lines had 
been let go. 


Q Were any of her lines— 


A Some, of course I could not say, because they were 


100 CANTON INSURANCE OFFICE, LTD., ET AL. 


under water. I noticed some of them aft had been let go. 
Whether they done that after she sunk I don’t know. 


Q Did you return again on the night of the 16th with 
Mr. Walker and Captain Gibbs, to go aboard of her? 


A Yes sir. 
Q What was her position then? 


A Same position when the tide was down. Could not 
see anything on the deck, because they were under water, 
the main deck. 


Q Did you observe her lines then? 
A No more than I did the first time. 


Q Did you have anything to do with her captain Warner, 
after she sank? 

A Wo sir. 

Q Now, have you at any time observed, and to what 


extent, if anv, these lands about the place where this 
vessel was moored, were flooded, if at all, at igh tide? 


A The only time I ever noticed them flooded was when 
there had been a hig freshet. 


Q Were the lands on either side of the river diked there? 


A No, they were not diked. When there was a big tide 
there it was just up to the bank. 


Q At extreme high tide was this land flooded there 
around where this vessel was moored? 


A. No. 
@ To no extent? 
‘A Not that 1 saw when I was there, 


MR. GORHAM: T object as leading. 


() Were vou ever up there at extreme tide so that you 
could observe the extent, if any, to which this land might 
be flooded with water? 


A Oh, I have seen it flooded at the time of the freshets, 
that is all, it is flooded all over then. 


() Have vou been up in that vicinity at other times? 
8 25 Ss 
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() Well, what is the character of this land at the point 
and below the point, about the point where this vessel was 
moored, as being tide land or not? 


MR. GORHAM: I object as immaterial. 
A I would not consider that was tide land. When it 
eame over at the bank, well I never seen it come over the 


bank there. 
CROSS EXAMINATION. 


Q (Mr. Gorham). You say there were a couple of 
gales of wind. When was the first gale that you refer 
to? 

A Well, one followed the other within a couple of 
days, third or fourth. 


( I mean when was the first, with respect to the time 
you moored the vessel there, on the same day or the day 
or the day after? 


A After I moored her? 


Q Was it after she was moored that the first gale 
came? 


A Yes, it blew a hard gale after we moored her. 


@ What time after you moored her, one, two, three 
days or a week, or when was it? 


A As far as my recollection serves me, I think it was 
about three days, something like that. 


@ What direction did the wind blow? 


A South east; south. Southeast, south, veered around 
toward the southwest. 


Q When had it reached the highest velocity, in the 
west? 


A Well, I would not be sure about that. I think it 
was when it was in the south. 


Q How long after that first gale was the second gale 
that you refer to? 


A One followed the other pretty close, about a day, 
J think it was. 


@ And what direction did the wind blow from then? 
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A Same direction. 


Q What direction was it blowing when it reached its 
highest velocity? 


A It was from the southward. I cannot say whether 
it was south, southeast or southwest, but from the south- 
ward though. 


Q What is the topography of the country immediately to 
the west of the place where you have marked M on this 
plat? 


A Well, the west would be more up and down. 


Q What is the topography of the country immediately 
west assuming that north is where I have marked N on 
the plat, what is the country immediately west of M? 


A West there would be up and down stream. 

@ What is the topograpliy of this country? 

A It raises up gradually a kind of a Inll. 

Q What height does it raise? 

A That I would not say. 

Q Two or three hundred feet? 

A Enough to make quite a little shelter there. 
Q You don’t know how high that bluff is there? 
A No, I do not know. 


Q In vour affidavit you have a plat attached, and 
on that plat you have got this place marked ‘‘Brick yard’’ 
down stream from the Vashon? 


A Yes sir. 

Q Now is there not a high bluff— 

A There is a high bluff back of the brick yard. 
( And that extends north and south to what extent? 
A 1 do not know how far, but— 

@ It runs half a mile or a mile, don’t it? 


A Yes, there is quite a shelter there I know, where 
the boat was moored, when the wind is from the south- 
ward. 
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@ So the blowing of this gale did not affect this 
vessel? 
A No, she did not blow adrift. 


@ You did not attribute her loss to the effect of the 
gale? 


A No, because she was all right after the gale. 


@ When you say all right, you mean in respect to 
her moorings? 


A Yes, because I spoke to the watchman to look after 
her and he told me she was all right. 


MR. GORHAM: I move to strike what the watchman 
said, as not the best evidence, and heresay. 


Q Do you know of a third gale blowing, subsequent 
to the second gale, and before the vessel was lost or 
wrecked, or were there only two gales? 


A There were two, to the best of my recollection. 


Q@ You were the Port Captain of the Independent 
Transportation Company? 


A No, I was working for the Chesley Tow Boat Com- 
pany at that time. 


Q But were engaged by the Independent Transpor- 
tation Company to moor this vessel? 


ees Sir. 


Q The Chesley tow boat company took her up the 
river? 


Peeves sir. 


@ She had been lying at the Chesley wharf just be- 
fore that? 


A Yes sir. 

() How long had she been lying there? 

A I don’t exactly know; a month or six weeks. 
Q Out of commission? 


A Yes sir. She was laid up. I do not exactly re- 
member the time. I would not state positively. 
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Q You say Faber was a boat house man? 
A Yes, he owned the boat honse. 

@ Lived in it? 

A Lived in it. 

() How many men did he have with him? 
A He had two working for him at that time. 


Q How long did it take you to moor the vessel after 
you arrived there? 


A Oh, I think I was about two hours, or two hours 
pniduea ali. 


@ How soon after the expiration of the two hours 
and a half did you leave there, after mooring the vessel? 


A I left right away when she was moored fast. 
Q That was on the 3rd of December? 

A Yes sir. 

() And when did you next visit that vessel? 


A Well, I don’t know exactly when it was, but I used 
to have occasion to go up the river several times to the 
brick yard, and I used to take a look at her. 


( How many times did you go up after the 3rd? 
A Before I went there after she was sunk? 


Q Yes, between the time you moored her and the time 
she was sunk? 


A IT should judge four or five times. 

@ How close to the vessel? 

A I went ahoard of her. 

Q How many times did you go aboard of her? 
A Ll went aboard at least three times. 

Q How did you go there, in a launeh or tug? 


A No, I used to walk around nntil I got to the boat 
house, and then I would get a boat from Faber. 


Q How long a time did you remain each time you were 
there, approximately? 
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PeOh, lo or 20 minutes. 


Q Did you ever visit her more than once a day during 
these times? 


A No. 


@ So that all you know abont the vessel and her 
condition after you moored her, and after you had gone 
away on the day that you moored her, was what you saw 
upon these particular visits that vou are referring to? 


A Well then, ontside of that [ would get a report. 
@ | am asking about what you personally saw? 
A I personally saw she was all right. 


Q That is all you know about the vessel and her sur- 
roundings and her eare, is what you saw yourself. 


A Yes. 


@ I am now referring to your own personal knowledge. 
A Yes sir. 


REDIRECT EXAMINATION. 


Q (My. Kerr): Did the parties left in charge of the 
vessel, report to you from time to time as to her condi- 
tion? 


A Oh yes. 
(Testimony of witness closed). 


MR. KERR: I offer in evidence these two identified 
exhibits. 


Papers marked libellant’s exhibits J and K filed and 
returned herewith. 


MR. KERR: I have offered in evidence the policies, 
the affidavits of Warner and Faber; the certificate of 
registry. And 


It is stipulated that the notice of abandonment, the 
originals of which are attached to the respondents ex- 
eeptive allegations. The list of damages attached to re- 
spondents exceptive allegations, and the three original 
orders for payment; and the three original letters of 
transmittal; the proofs of loss attached to respondents 
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exceptive allegations, may be considered by the court, as 
a part of our testimony of the proofs of loss, with the 
same effect as though produced and offered again. I have 
also offered the surveyors report which is in evidence. And 
the court may also consider the affidavit of Shay, a copy 
of which is set forth in the exceptive allegations of the 
respondent. The Independent Transportation company cer- 
tifying the correct list of all the insurance on the steamer 
on the 15th of December, 1907, at the time she sank in the 
Duwamish river. This is for the purpose of avoiding the 
ealling of Mr. Shay as a witness. 


(Hearing adjourned. To be resumed by agreement of 
proctors). 
Seattle, Washington, March 15, 1911. 
Continuation of proceedings pursuant to agreement. 
PRESENT: Mr. Kerr, for the Laibellant. 
Mr. Gorham for the Respondents. 
GERALD LOWE, a witness called on behalf of the 
libellant, being duly sworn, testified as follows: 
Q (Mr. Kerr). State yvour full name to the Court? 
A Gerald Lowe. 


Q What is vour business, Mr. Lowe, and what has it 
been for the last number of years? 


A Average adjuster and Insurance broker. 

Q With what firm are yon connected? 

A Johnson & Higgins. 

Q How long have you been connected with that firm? 
A Since 1900. 


Q How long have you been connected with that firm 
in the city of Seattle? 


A Since 1903. 


Q Have vou had experience during all that period of 
time in adjusting marine losses? 


A Yes sir. 
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() Did you act for Johnson & Higgins in attempting 
to adjust the loss in this case? 


me Yes sir. 


@ Did you attend to the matter of giving notice to 
the insurers in this case? 


A Yes sir. 


() | call your attention to some documents which I will 
have marked as libellant’s exhibit L for identification, pur- 
porting to be one of the original notices of proofs of 
losses, sent by Johnson & Higgins by yourself, directed to 
J. M. KK. Atkinson, agents of the Yang ‘T'sze Insurance 
Company, limited, bearing date of April 15, 1908, and 
will ask you if this is one of the original notices of aban- 
donment given by you, as average adjuster of the loss sued 
on? 

pe it is. 


Q Was the same character of notice, the same language, 
given to each of the other Insurance companies? 


MR. GORHAM: I object as immaterial, for the reason 
that the Court has held as the law of this case that the 
abandonment came too late. 


MR. KERR: Independent of that question, will you 
have any objection to my offering carbon copies of the 
notices of abandonment, without demanding— 


MR. GORHAM: I will agree they were all similar, 
as far as that is concerned, except as to the amount. 


@ Attached to that exhibit is a letter under date of 
April 17th, directed to you by the Canton Insurance Office, 
limited. Did you receive that letter in response to the service 
of notice of abandonment? 


A Yes sir. 

@ I hand you as part of the same exhibit an affidavit 
dated April 17th, 1908, purporting to have been executed 
by A. B. Shea, before Ira A. Campbell, a notary public. Was 
that one of the original affidavits showing the amount of 
insurance on the vessel? 

A Yes sir. 


Q Was that affidavit served with the other proofs of 
loss upon the insured in each of these cases? 
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A Yes sir. 
Q Did you make any application, Mr. Lowe, at any time, 
to these respondents for consent to make sale of the vessel? 


A Yes sir. 
Do you remember about the date with reference to 


August 10th, 1908, when you received the letter from Mr. 
Mason, bearing that date. 

A Yes sir. 

( Calling vour attention to eertain letters and copies 
of letters, which I have had marked for identification libel- 
lant’s exhibit M, I will sak you whether the letter of July 
30th, 1908, was sent to each of these Insurance companies, 
whether the phraseology of the letter, except the figures, 
are the same in each ease? 


A Yes sir. 

() Calling your attention to certain carbon copies at- 
tached to the letter of July 30th, to the Yang T'sze Insurance 
Association, bearing date July 29th and July 27th, and 


whether these carbon copies were attached to these original 
letters of July 30th, mailed by you to each of the insurers? 


A Yes sir. 

() Now I call your attention to a carbon copy of a 
letter bearing date August 3rd, 1908, directed to the Under- 
writers of the steamer Vashon, I will ask vou if mailed 


the original of each of these, that is to each of these three 
insurance companies or their agents? 


A Yes sir. 
() About that date? 
A Yes sir. 


@ I call vour attention to original letters from Atkin- 
son & Company, dated August 6th, and from Tomlinson, 
acting agent of the Yang T'sze Insurance Association of the 
same date, and an original letter dated August 10th, 1908, 
signed by J. R. Mason. I will sak you if these letters were 
received by Jolnson & Higgins in response to the corres- 
pondence to which vonr attention has been called? 


wm LOS Sg 
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MR. KERR: LI offer these two exhibits identified by the 
witness in evidence. 


Papers marked libellant’s exlubits ‘‘L’’ and ‘‘M’’’ res- 
pectively, filed and returned herewith. 


Q Calling your attention to the last exhibit under date 
of August 7th, 1908, directed to W. W. Tomlinson, a letter 
of August 11th, 1908, directed to Waterhouse & Co., agent 
of the Canton Insurance Company, I will ask you if these 
are correct copies of the original letters that you mailed 
these people on that date? 


Pe yes sir. 


Q How soon, Mr. Lowe, after this vessel sank in the 
river was your attention called to her, and how frequently did 
you see the vessel after that time? 


A My attention was ealled to the loss immediately. I 
never saw the vessel. 


( How frequently were you aboard the vessel after she 
was raised? 

A I was not aboard the vessel. 

@ Did you have anything to do in connection with 
Captain Gibbs in negotiating a sale of this vessel in the 
month of August 1908? 

A Yes sir. 

() What did you do in connection with that? 


A IT endeavored to seeure the underwriters consent to the 
sale. 


@ Were you able to procure the consent of these respond- 
ents in tlis ease, the Canton Insurance Office, limited, The 
China Traders’ Insurance Company, limited, and the Yang 
Tsze Association, limited? 


A No sir. 


Q What did you and Captain Gibbs do with reference 
to an attempt to sell this vessel, what negotiations did you 
have? 

A I do not know exactly what Gibbs had to do with the 
sale. My efforts were confined to procuring and endeavoring 
to procure the consent of all parties. 
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Q Did the other co-insurers consent to the sale of the 
vessel? 


MR. GORHAM: I object as irrelevant and immaterial. 
A Yes sir. 
Q What was the value of the vessel in her then condition 


with ‘reference to the price at which the vessel was to be 
disposed of? 


MR. GORHAM: I object as incompetent. The witness 
says he never was aboard the vessel, and he is not competent 
to testify. 


A About $750, that is the damaged value. 


Q Were you familiar with the value of the vessel in the 
condition in which she was in at that time? 


A No sir. 

@ Market valne? 

A No si. 

Q What the ship was worth in the market? 
A No sir. 

Q You left that to the surveyors? 

A I did, yes. 


Q During your experience, Mr. Lowe, in marine insur- 
ance business, have you become familiar with the San Fran- 
cisco hull time policy? 


A Yes sir. 
Q You have examined these policies exhibits F, G, H? 
A Yes sir. 
Q I will ask you to state to the Court whether that is 


the San Francisco hull and time form of policy, aside from 
the endorsement? 


Periat is. 


@ Can you state to the Court approximately the volume 
of business transacted here in Seattle by Johnson & Higgins 
yearly? 


A Preniuums? 
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() Yes sir, about what premium? 
A Oh, about $250,000. 


@ Do you know of a eustom prevailing among under- 
writers on this coast with respect to holding vessels covered 
under the San Francisco hull time policy, while vessels are 
laid up? 

A Yes sir. 

@ Under the San Francisco hull time pohey, I will ask 
you whether or not it is customary among underwriters 
on this coast to hold a vessel covered while laid up without 
notice of such laying up having been given to the under- 
writers and the consent to such laying up obtained, where 
there is no return premium for laying up provided for, nor 
inspection to be made by the insurance, or not? 


A Yes. 
Q What is that? 
A The custom is to hold the company. 


@ Was there any objection ever made to you by any 
of these respondents in this suit, about the form or character 
of notice of abandonment? 


A No. 


Q Or of the proofs of loss that were furnished them 
by you as adjuster having charge of the adjustment of 
loss? 


A No. 
@ Did you furnish each of them with proofs of loss? 
A Yes sir. 


Q Did you ever get any other response from any of 
them than that contained in the letters to which your at- 
tention has been called here, in which they denied habiltiy? 


A Yes sir. 

Q What response was that? 
A There are some letters. 
Q Referring to these losses? 
A. Yes. 
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Q The earlier letter to which you refer is the letter of 
April 10th, 1908, directed to you by J. R. Mason, manager 
of Frank Waterhouse & Company, ineorporated? 


eyes Sil’. 


Q Your letter which I have had marked for identifica- 
tion libellant’s exhibit ‘‘N,’’? had reference, did it not, to 
an agreement, the original of which is attached to it, in 
which you requested these companies to sign? 

A. Yes sir. 


Q Now did you receive any other letters referring to 
the adjustment of the loss of this vessel, from any of the 
respondents, other than those that have been identified 
here, of which vou have any knowledge? 


A No. 


@ Were any objections at any time made to Johnson 
& Higgins, or to you, going to the character or extent of 
the proofs of loss, or the notices of abandonment that was 
given to you or orally by any of the agents of the parties? 


A No sir. 


MR. KERR: I offer these papers last identified in evi- 
dence. Papers marked libellant’s exhibit ‘‘N,’’ filed and 
returned herewith. 


CROSS EXAMINATION. 


Q (Mr. Gorhom). You say you were notified immediate- 
lv after the loss of the vessel, of its loss? 


A Yes sir. 

Q Do you remember when the Joss oceurred? 

A I thing it was on the morning of December 16th, 1907. 
Q And what was the date of this notice of abandonment? 
A As near as I ean recollect it was April 15th. 


Q Do you know why four months had elapsed between 
the date of the loss and the notice of abandonment? What 
was the occasion of the delay? 


A An effort to ascertain whether or not the vessel was 
a constructive total loss was the oceasion of the delay. 
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() Was that the only reason? 

A So far as I know. 

Q Do you know when the vessel was floated? 

A She was floated about a month after she sank. 


Q Do you remember when she was hauled out and 
cleaned? 


A She was hauled out and cleaned the same month she 
was floated, the end of January 1908. 


Q And how long would it then take after she was hauled 
out and cleaned, to ascertain the extent of the damage or 
loss? 


A How long would it take? 

Q Yes sir. 

A Well, it did take until April. 
Q Why did it take until April? 


A The principal difficulty was that it was impossible 
to get the agent, surveyor of the Underwriters, to say what 
the damage was. 


Q Why could yon not have your own surveyors and 
abandon this without respect to the Underwriters surveyor? 


A It is our practice to get the Underwriters surveyor 
to join with onr surveyor, so that the question of proof 
on that point is eliminated. We go to great length to get 
the two parties to act togeher. 


( When they decline to come, what do vou do, act inde- 
pendent? 


A Then we have the owners surveyors state what the 
damage is. 


Q Why did you delay from the last of January until 
the middle of April before making an abandonment of a 
vessel the damage of which was apparent to you on the last 
of January, she being at that time hauled out on the ways. 


A Beeause the Underwriters surveyor did not decline 
to state what the loss was. He finally acted. 


@ Was there no other reason, Mr. Lowe, for the delay 
in the abandonment? 
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A Not so far as I know. 


Q I show you a letter dated August 10th, 1907, addressed 
to Frank Waterhouse & Company, signed by Johnson & 
Higgins, by you. Is that vour handwriting at the bottom 
of the letter, your signature? 


A That is my writing thronghout. 

@ That letter was sent to the addressee? 

A Yes sir. 

MR. GORHAM: I desire to have this letter identified. 


Paper marked respondent’s exlibit ‘‘1’’ for identifi- 
cation. 


Q What was the purpose, on August 10th, of the re- 
quest contained in this letter? 


MR. KERR: TI object as incompetent, irrelevant and 
immaterial and long antedating the loss of the vessel. 


A For fear that the Katalla company meght have a 
possible interest in the boat, I wished to cover all interests. 


Q Why did not you cover the Pacific Coast company’s 
interest? 


MR. KERR: I object as not cross examination and as 
incompetent, irrelevant and immaterial. 


A I did not fear they had any. 


Q@ What reason had you to suspect that the Katalla 
Company had any interest? 


MR. KERR: I renew my last objection. 
A I was informed that it mght have. 


( Were you not informed that they actually had an 
interest by the assured? 


A No sir. 
() The Independent Transportation Company? 


A No sir. That note is an extraordinary precaution on 
my part for fear that in the most remote contingency they 
might have an interest, I drew that up. 


Q Were you not advised prior to the date or the writing 
of this letter, August 10th, 1907, by the Independent Trans- 
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portation Company, that they had made a sale to the Ka- 
talla Company of the steamer Vashon, and of their interest 
in the steamer Vashon? 


MR. KERR: I renew my last objection. 
A No, not that they had made a sale. 


() Were you advised with reference to the pending sale 
at that time? 


MR. KERR: I renew my last objection. 
A A possible sale. 


Q Were you not advised on or about the 8th of August 
and prior to your writing this letter of August 10th that 
the sale had been consummated and that the vessel had been 
actually delivered? 


A No. 


@ Were you not so advised by the Independent Trans- 
portation Company or some of their agents? 


MR. KERR: I make the same objection. 
A No sir. 


@ Did you address similar letter to the letter of August 
10th, 1907, to the other respondents or their agents in 
this particular litigation, that is to the China Traders and 
to the Yang Tsze? 


A Yes sir. 

Q Did they make any answers to these letters? 

A My recollection is that they accepted the notice. 
Q Will you produce the letters, please. 

MR. KERR: I make the same objection. 

A ft haven’t them here. 


( Will you bring them, produce them so that I may 
have them before the Commissioner? 


A Yes, I will. 


Q Did each one of them notify vou that they would 
comply with the request, or only one or more? 


A My recollection is they all three did. 


114 CANTON INSURANCE OFFICE, LTD., ET AL. 


A Not so far as I know, 


Q I show you a letter dated August 10th, 1907, addressed 
to Frank Waterhouse & Company, signed by Johnson & 
Higgins, by vou. Is that your handwriting at the bottom 
ot the letter, your signature? 


A That is my writing throughout. 

@ That letter was sent to the addressee? 

A Yes sir. 

MR. GORHAM: I desire to have this letter identified. 


Paper marked respondent’s exhibit ‘‘1’’ for identifi- 
cation. 


Q What was the purpose, on August 10th, of the re- 
quest contained in this letter? 


MR. KERR: I object as incompetent, irrelevant and 
immaterial and long antedating the loss of the vessel. 


A For fear that the Katalla company might have a 
possible interest in the boat, I wished to cover all interests. 


Q Why did not you cover the Pacific Coast company’s 
interest? 


MR. KERR: I object as not cross examination and as 
iecompetent, irrelevant and immaterial. 


A I did not fear they had any. 


Q What reason had you to suspect that the Katalla 
Company had any interest? 


MR. KERR: I renew my last objection. 
AL was informed that it might have. 


Q Were vou not informed that they actually had an 
interest by the assured? 


A NO sir. 
() The Independent Transportation Company? 


A No sir. That note is an extraordinary precaution on 
my part for fear that in the most remote contingency they 
might have an interest, I drew that up. 


Q Were vou not advised prior to the date or the writing 
of this letter, August 10th, 1907, by the Independent Trans- 
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portation Company, that they had made a sale to the Ka- 
talla Company of the steamer Vashon, and of their interest 
in the steamer Vashon? 


MR. KERR: I renew my last objection. 
A No, not that they had made a sale. 


() Were you advised with reference to the pending sale 
at that time? 


MR. KERR: I renew my last objection. 
A A possible sale. 


@ Were you not advised on or about the 8th of August 
and prior to vour writing this letter of August 10th that 
the sale had been consummated and that the vessel had been 
actually delivered? 


A No. 


Q Were you not so advised by the Independent Trans- 
portation Company or some of their agents? 


MR. KERR: I make the same objection. 
A No sir. 


Q Did you address similar letter to the letter of August 
10th, 1907, to the other respondents or their agents in 
this particular litigation, that is to the China Traders and 
to the Yang T'sze? 


A Yes sir. 

() Did they make any answers to these letters? 

A My recollection is that they accepted the notice. 
Q Will you produce the letters, please. 

MR. KERR: I make the same objection. 

A I haven’t them here. 


Q Will you bring them, produce them so that I may 
have them before the Commissioner? 


A Yes, I will. 


Q Did each one of them notify you that they would 
comply with the request, or only one or more? 


A My recollection is they all three did. 
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Q Then what happened? 


A I went away then, and the rest is only heresay. My 
superior relieved me and withdrew the request. 


Q He withdrew the request? 
A. Yes sir, 

Q After it had been granted? 
A That is my recollection. 


Q Now is it not a matter of fact, Mr. Lowe, that the 
underwriters declined to comply with the request? 


AWoam not sure. 


Q And after the declination on the part of the Board of 
Underwriters, that then on Angust 14th the request was 
withdrawn? Is not that the fact? 


A My recollection is that we had the consent, either 
verbally or in writing of the companies, and my superior 
withdrew the request after I left for New York. 


Q@ Who was your superior? 
A Mr. W. H. Lebovnaton. 


Q I show vou a letter dated August 16th, 1907, coming 
from Johnson & Higgins office, Seattle. Is that the with- 
drawal of the request that you refer to? 


A Yes sir. 

@ And a similar letter sent to each of the respondent 
companies in this case? 

A That I do not know. I left for New York. 

@ Would the copies be among your files? 

A Yes sir. 

@ In the Seattle office? 

A Yes sir. 

@ Will you please examine your files and produce them 
before the Commissioner? 

A Yes sir. 


Q Now what would be the effect of a request, the request 
of August 10th, the granting of the request by the Under- 
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writers, as you say they did, and the withdrawal of the re- 
quest of August 16th? 


MR. KERR: I object as incompetent, irrelevant and 
immaterial and not proper cross examination. 


A Effect in what way? 


Q What would be the effect in the granting of the re- 
quest. To make the underwriters liable to the Katalla com- 
pany in the event of loss and they had an interest? 


A Yes sir. 


Q Then what would be the effect if they granted that 
request and then the request was subsequently withdrawn? 


MR. KERR: TI object as incompetent. 


A I should think the Katalla interest would not be 
covered. 


@ At the time of indicting the letter and mailing the 
letter of August 16th, 1907, withdrawing the request were 
you acting for the Katalla Company? 


A No sir. That was the reason my superior withdrew 
the request. 


Q On August 10th at the time you made the request, 
were you acting for the Katalla Company? 


A At no time was I acting for the Katalla Company. 


( At whose instance then did you make the request of 
August 10th? 


MR. KERR: I object as incompetent. 


A As the servant of the Independent Transportation 
Company. 


Q Did you know of the existence of a lawsuit upon the 
part of the Independent Transportation Company against 
the Katalla Company, in the United States Circuit Court, 
to recover the purchase price of an alleged sale of the 
Vashon by the Independent Transportation Company to 
the Katalla Company, in the latter part of 1907 and the 
earlv part of 1908? 


MR. KERR: I object as incompetent and as not 
proper cross-examination. 
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A I do not know of any actual suit. 
() You mean you had not any personal knowledge of it? 


AA I had no personal knowledge of the filing of papers 
or whatever you eall it. 


Q@ But you were advised by the Independent Transpor- 
tation Company that such litigation was pending? 


A No. 

( Had no knowledge of it? 

A Not of any actual litigation. 

() What knowledge did you have with reference to it? 


A The same as I said before, that there was a question 
that they might have some interest. Whether it even went 
to law or not I do not know. 


@ You say some interest, would that be 100 per cent. 
interest in the vessel or only as part owner or what kind 
of an interest? 


A I do not know. 


( Were you not in consultation with Charles H. Hamil- 
ton in reference to the matter of the litigation subsequent 
to the loss of the vessel? 


A Only in that he asked me if there was any possible 
other interest there and told me to try to cover it under 
these policies. 


() I am now speaking after the loss of the vessel. 
A No. 


( When it became necessary then to abandon or give 
proof of loss, you had no consultation with the officers 
or agents of the Independent Transportation Company, with 
reference to the litigation against the Katalla Company? 


A No. 


Q Did the Independent Transportation Company, by 
their direct instructions or otherwise, secure a delay of 
notice of abandonment, the notices that have been offered 
in evidence here by the libellant? 


Q Did they secure delay, the Independent Transporta- 
tion Company? 
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Q Yes? 
A Yes. 


() By instruction—did they instruct you to delay the 
notice of abandonment? 


A No. 
() Then in what way did they secure this delay? 


A I kept pressing them for Captain Gibbs report as 
to what her damage was. They told me that they could not 
get it, so they did secure the delay. 


@ Now is it not a fact that after the vessel had been 
floated and cleaned, hauled out and cleaned the negotiations 
were entered into by your office looking to the sale of 
the vessel, then negotiations being before the notice of aban- 
donment? 


Pee eo Sil, 


Q And were you not, on behalf of the libellant, negotiat- 
ing for a settlement by particular average, prior to the 
notice of abandonment? 


A No. 
( You were not? 
A No. sir. 


( You are positive about that? Are you positive in 
your memory, do you think you remember well about that? 


A Yes sir. 


Q Then it was only negotiations for the sale of the 
vessel, and not negotiations for settlement of the loss that 
was pending, before the notice of abandonment was given? 


A By particular average? 
Q Yes, by particular average. 


A It might strictly be called particular average. My 
object was, instead of measuring the cost of the claim of 
the underwriters by the repairs, which is the usual particular 
average method, I tried to measure it by comparison of what 
the boat was worth sound and what she was worth damaged, 
and my negotiations looking to a sale—-was not a real sale 
of her but to find ont a bid for her in her damaged condi- 
tion. 
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Q That was for the purpose of ascertaining the par- 
ticular average? 


A And depreciation. 
( Looking to a settlement of the contract of insurance? 


@ And these things were carried on prior to the notice 
of abandonment. 

A Yes sir. 

@ Now did you know that on the 9th day of April, 1908, 
a week before the date of the notice of abandonment, 
the litigation that I have referred to, between the Independ- 
ent Transportation Company and the Katalla Company, was 
dismissed ? 


A No. 


@ Were you advised by the Independent Transportation 
Company or its officers or agents, of that faet? 


me NO sir. 


@ Did you know it in any other manner, by any other 
means? 


A No, I never knew of any litigation. 


@ Did vou ever know or hear that the Katalla Com- 
pany paid the Independent Transportation Company five 
thousand dollars? 


MR. KERR: I object to all this testimony as incom- 
petent, irrelevant and immaterial and not proper ecross- 
examination. 


@ On the transaction between chem relative to the sale 
of the Vashon? 


A No. 
Or any other sum? 


A I may have heard they paid them some sum as a 
rumor. I do not remember. 


Q Now is it not a fact, Mr. Lowe, that the reason that 
the notice of abandonment was given as late a date as 
April 15th, 1908, was because of the litigation pending in 
the United States Cirenit Court, wherein the Independent 
Transportation Company claimed twenty five thousand dol- 
lars and some odd cents, for an alleged sale of the Vashon 
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to the Katalla Company, and the Independent Transporta- 
tion Company was not in a position in the court to allege 
an absolute sale and before the underwriters to claim an 
absolute loss? 


MR. KERR: I want the record to show that I have 
no objection to counsel making Mr. Lowe his own witness 
for the purpose of his own case, but I shall insist that in 
all this examination with reference to matters taking place 
with the Katalla Company, counsel is making Mr. Lowe 
his own witness, and will be bound by his testimony. Other- 
wise I object to the same on the ground that it is wholly 
incompetent, irrelevant and immaterial and not proper cross 
examination. 


MR. GORHAM: The whole matter goes to the reason 
for the delay in the notice of abandonment and proof of loss. 


A What reason the owners had for not letting it go 
ahead I do not know, but I was pressing them for this 
estunate of Gibbs and did not get it until about the 15th of 
April—that paper was made from the survey, and my notice 
of abandonment. 


Q I will ask vou, Mr. Lowe, in reference to the custom 
of allowing insurance while a vessel is laid up, concerning 
which you testified, under the San Francisco hull and time 
form of policy, in giving your testimony you excluded from 
consideration the endorsements made upon hbellant’s poli- 
icles which are exhibits in this case? 


A Excluding the endorsements, yes. 


Last letter identified by the witness marked respondent’s 
exhibit ‘‘2’’ for identification. 


REDIRECT EXAMINATION. 


Q (Mr. Kerr): Calling your attention to the letter of 
August 16th, 1907, respondents identification ‘‘2’’, which 
is a letter from the office of Johnson & Higgins to Water- 
house & Company, withdrawing the former request made 
by you on August 10th in the matter of the insurance in 
controversy herein, I will ask you if anv of these insurance 
companies ever objected to this withdrawal, to vour know- 
ledge? 


A No. 
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@ Made no objection whatever? 
BONO sir. 


Q@ Referring again to your testimony with reference to 
San Francisco hull and time policy, I will ask you if any 
of the endorsements upon either of these policies in your 
judgment, in any manner, affects the eustom by which you 
have testified these vessels were covered while laid up? 


A No. ; 
(Testimony of witness closed). 
MR. KERR: Libellant rests. 


Hearing adjourned. To be resumed by agreement. 


Seattle, Washington, August 16, 1911. 


PRESENT: Mr. Kerr, for the libellant. 
Mr. Gorham, for the respondents. 


RESPONDENTS’ TESTIMONY. 


J. R. MASON, a witness called on behalf of the res- 
pondents, being duly sworn, testified as follows: 


Q (Mr. Gorham). State vour residence, Mr. Mason? 

A Seattle. 

@ Your occupation? 

A At present insurance adjuster. 

Q How long have vou been in the imsurance business? 
A Twenty five years. 

Q@ Whereabouts? 

A Principally on Puget Sound, Port Townsend, Seattle. 
Q@ What kinds of insurance? 

A Fire and marine. 


Q And in what capacities have you handled marine 
insurance? 


A Agent for underwriters. 
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() Were you at any time agent of the Canton Insurance 
Company one of the respondents in this case? 
A I was. 


@ For how long a time? 
A About ten years. 


Q And what was the scope of your agency and your 
power and authority and duty, generally speaking? 


A Acceptance of risks and payment of claims. 

Q Had you any superior officer over you in your 
agency on Puget Sound? 

A No. 

Q To whom did you report? 

A The general agents of the company in San Francisco, 
Parrott & Company. 

( What was Parrott & Company, the San Francisco 
agents? 

A They were the United States agents. 

Q For what other companies did you act as agent during 
this time, that is, just generally? 

A The Western Assurance Company of Toronto. 


Q I show you libellant’s exhibit ‘‘G,’’? and ask you if 
you ever have seen that paper before? 


A I have, yes sir. 


Q Is that your signature at the bottom, J. R. Mason, 
agent? 


A Yes sir. 


() Was the insurance referred to in this paper, exhibit 
““G”’ effected throngh vour office at Seattle? 


A Yes sir. 


Q I notice that the paper ‘‘G,’’ which is a Canton in- 
surance Policy on the steamer Vashon, recites that it is 
executed the 24th day of October, 1904, and then it is 
countersigned by you as agent on the 5th day of July, 1907. 
Explain, if you ean, how this policy happens to be executed 
under the date of October 24, 1904? 
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A The policies are sent to me in serial numbers, from 
the office of the general agent, who signed them in San 
Francisco on the date of their—probably on the date of 
issnance to me, and then upon the issuance of the policy to 
the assured at any time subsequent to that I countersigned 
it with the date of issuance. 


Q Then this policy was not issued to the Independent 
Transportation Company on the Vashon on October 24th, 
1904? 


Ewe Sir. 

@ But is of date oth of July, on? 
A Yes. 

@ The date of your countersigning it? 
paves sitt 


@ What would be the volume of your business, Mr. 
Mason, the marine business with the Canton Insurance 
Office, during the years for winch vou were their agent, ap- 
proximately, I mean? 


A It varied. As high as twenty-eight or thirty thousand 
dollars in a year. Sometimes less. 


@ You mean in premiums? 
A Yes. 


@ What would be the approximate risks earried under 
these premiums—to get at a reasonable idea of the volume 
of your business? 


A That would be very difficult to estimate, because a 
portion of that premium came at a very low rate, such 
as registered mail business. I suppose it would run upwards 
of a million, between one and two million dollars. 


Q I eall your attention to an endorsement on libellant’s 
exhibit ‘‘G,’’? the Canton policy ‘‘Vessel warranted em- 
ployed in the general passenger and freighting business on 
Puget Sound within a radius of 30 miles from Seattle’’ 
in typewriting, and then in longhand writing ‘‘J. R. M.’’ the 
initials “‘J. KR. M.’’ who wrote that J. R. M.? 


Eeerdid: 


@ Are they vour initials? 
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A Yes sir. 


@ Now, when was that endorsement placed upon that 
policy, as regards the date of its execution? 


A It was placed on the policy the day the policy was 
issued. 


() You mean by your office? 
A Yes sir. 
Q@ The 15th of July, 1907? 
A Yes sir. 


@ Not when it came up from the San Francisco office 
October 24th, 1904? 


A No sir. 


Q Are you familiar with the construction the assured 
and the underwriters place upon such an endorsement, as 
regards the time of its operation? 


A Yes sir. 
Q What is that construction? 
MR. KERR: I object as immaterial. 


A The clause means that the assured warrants that the 
vessel is not and will not, or is and will during the time 
of the policy, during the life of the policy, be employed as 
stated in the warranty of the policy. 


Q State whether or not it is construed as a condition 
precedent to the attaching of the policy? 


MR. KERR: TI object as immaterial. 


Q Or whether it is a condition to be in operation in 
future during the term of the policy? 


MR. KERR: I object as immaterial. 


A The condition is to be during the entire life of the 
policy, from the moment of attachment to the moment of 
expiration. 


Q Is that the generally accepted construction of an 
endorsement in the particular language of this endorsement 
I have ealled vonr attention to in the Canton policy? 


MR. KERR: I object as immaterial. 
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A Yes sir. 

@ Do you remember the circumstances of the loss of 
the Vashon, Mr. Mason? 

A Yes sir. 

@ When did you first hear of the loss of the Vashon? 


A My recollection is that I saw it in the newspapers 
the morning after it occurred. 


Q Do you remember the year and month when the vessel 
was lost, without my calling your attention to it? 


A I think it was in December, 1907. 


@ Now how soon after hearing of the loss of the vessel 
did you take anv action on behalf of the Canton Insurance 
Company in any way? 

A. I ealled on Captain Gibbs, I think, on the morning 
after the loss occurred, to inquire of him the cireumstances 
of the loss and the condition of the vessel. 


Q Who was Captain Gibbs. 
A. Captain Gibbs is a marine surveyor located at Seattle. 


Q Is the Canton Insurance Company a member of the 
board of marine underwriters of San Francisco? 


A I understand it is. 


Q What relation did Captain Gibbs bear towards the 
Board of Marine Underwriters of San Francisco? 


A Captain Gibbs is the aceredited surveyor of the marine 
board. 


Q Do vou know what his powers and authority and duties 
are in such capacity? 


A Well, it is Captain Gibb’s duty to look after the 
interests of the Underwriters, in reference to marine losses 
that come to his knowledge in this district, and report the 
circumstances and conditions to the conipanies, and follow 
their instructions regarding further operations. 


Q Is his authority general or does he act on instructions 
in each particular ease? 


Mk. KERR: I object on the ground that the witness 
has not been shown to be qualified to answer the question, 
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or to know what authority the Board of Marine Under- 
writers in San Francisco gave to Captain Gibbs. This 
witness was not connected with that board personally. 


A He would require specific imstructions as to his 
action with reference to any matter after furnishing the 
board with his first report. 


Q Did you give Captain Gibbs any instructions, as 
agent of the Canton Insurance Company, with reference to 
this loss after it oceurred? 


A Yes sir. 
() What instructions did you give him? 


A I instructed Captain Gibbs to take no action on 
behalf of the Canton Insurance Office, or as their repre- 
sentative, relative to the salvage of that vessel. 


@ When did vou give him such instructions? 
A The morning after the loss occurred. 

Q Were these instructions in writing or oral? 
EY Oral. 

() Where were they given? 

A In Captain Gibbs office. 

Q Whereabouts? 


A In his private room. He has two rooms. He has 
a general office and then a private room. 


() You mean in the Colman building in Seattle? 
A Yes sir. 
© Now why were such instructions given? 


A I was informed that the vessel had been sold, and 
that the new party did not have an insurable interest in 
the vessel at the time of the loss. Also, the loss occurred 
at a place that I did not consider covered under the terms 
of the policy. 


Q What authority had you to give him such instructions 
on behalf of the Canton Insurance Company? 


A It was my duty as agent of the company to do so. 


Q Your agency included such authority generally? 
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A Yes sir. 

@ Were these instructions at any time revoked by you? 
A No. 

Q In any way? 

A No. 

Q Or modified by you? 

A No. 


Q Did the Canton Insurance Office at any time there- 
after, take any action admitting any lability under the 
policy? 


MR. KERR. I object as ealling for a conclusion of 
the witness, and further that the witness has not been 
shown to have any knowledge of the matter. 


A No. 
CROSS EXAMINATION: 


Q (Mr. Kerr). Mr. Mason, were you employed by the 
Canton Insurance Company, or any of the defendants, 
directly, or were you employed as an agent? 


A My agency was from Parrott & Company. It was 
eonfirmed by the Home office, at least the Hong Kong 
office of the company published my name in the list of 
its agents. 


( Were you employed as agent of the Canton Company 
to write insurance or by Parrott & Company of San Fran- 
cisco? 

A I was appointed by Parrott & Company in that 
capacity as general agent of the Canton. 


@ You had no appointment directly from the Canton 
except as it caine from Parrott & Company? 


A It eame through Parrott & Company. 
Q You had no power of attorney from the Canton? 
Aw No: 


Q You know that Parrott & Company, being general agents 
of the United States, acted for the Canton through cer- 
tain powers conferred upon them by written power of 
attorney? 


bo 
ies) 
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A I presume they did. 


() Did you ever see the authority conferred by the 
San Irancisco Board of Marine Underwriters on Captin 
Gibbs, if that authority is in writing? 


A Well, if there is such authority in writing I never 
saw it. 


( You were not present at any time in San Francisco 
when the power and authority of Captain Gibbs was dis- 
eussed by the Board of Marine Underwriters? 


A No. 


@ You have been testifying as to what Captain Gibbs’ 
authority was simply from your supposition as to what his 
power and authority was? 


A No, not purely supposition, Mr. Kerr. I have been 
interested in a number of losses where the matter has 
been of the disposition and handling of them was the 
subject of discussion between Captain Gibbs and myself 
and the general agents from San Francisco, who were here 
at the time. 


Q Captain Gibbs is the representative of the San Fran- 
cisco Board of Marine Underwriters, and whenever there 
is a loss affecting the members of that board, he acts, does 
he not, without direction from yon as local agent, as a 
member of that board or the authority conferred upon 
him, without any request made by you? 


A Well, either his acts would have to be at the request 
of one of the agents of a member of the board or elsd 
from a member of the board. 


@ Well, you mean before Captain Gibbs could repre- 
sent the San Francisco Board of Marine Underwriters 
he would have to go around the city of Seattle to get 
authority from the various local agents of members of the 
board? 


A No, I do not mean that, Mr. Kerr. I mean this, 
that in case of a vessel being in any trouble, it would be 
Captain Gibbs’ duty, and his custom and his practice, to 
immediately report that either to the agent here or to the 
Board in San Francisco, and follow the instructions that 
he received in reply to that report. 
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Q Follow the instructions received from whom? The 
Board of Marine Underwriters? 


A The Seeretary of the Board of Marine Underwriters, 
or follow the instructions of the agent of any member of 
that board. 


Q Do you pretend to say that Captain Gibbs could not 
on behalf of the Board of Marine Underwriters undertake 
to make a survey or take whatever other steps that would be 
required in connection with a loss, that he is subject to 
the direction of the local agents of the various companies 
composing that board? 


A Well, not in a matter of survey, now Captain Gibbs— 
@ Any other matter connected with it? 


A A salvage operation that would require the expendi- 
ture of money, Captain Gibbs wonld not undertake without 
specific authority either from the Board itself or from 
some agent or some member of the board. 


Q@ You say that Captain Gibbs would go on and make 
a survey and make his report and then it would be up 
to the Board of Marine Underwriters to determine from 
that report, whether they would expend money for salvage 
purposes or not? 


A Undoubtedly. 


@ But up to that time he would act, as a rule, with- 
out instructions from anybody? 


A Well, his action up to that time would simply be 
to investigate the situation and report. 


@ And report the situation. And suppose he did re- 
port the situation, unless the Board of Marine Underwriters 
in San Francisco withdrew his authority, he would go 
ahead and make his report? 


A No, he would await their instructions before he 
went ahead. 


@ Do you mean to say that he would have to have 
instructions from a member of the Board of Underwriters 
that was interested before he could go ahead? 


A No. He would have instructions from the Secretary 
of the Board who would call a meeting of the Board of 
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Underwriters in the City of San Francisco and discuss his 
report and agree upon the— 


() You mean to say the Board would do that? 


A The Secretary of the Board would do that in San 
Francisco and would wire him instructions that would 
be decided upon by the Board at that meeting. 


Q Now, as I understand you, you went to Captain 
Gibbs’ office in the Colman building the morning after 
this vessel sank or was reported to have sunk in the news- 
papers, and there you instructed Captain Gibbs, so far 
as your company was concerned, to have nothing to do 
with the matter, for the reason you understood that the 
vessel had been sold and was not covered for that reason, 
and for the further reason you believed she was_ lost 
outside of the waters covered by the policy? 


A Those were my reasons for giving those instructions. 
@ That is the reason you went there and told him? 
A Yes sir. 

@ What did Captain Gibbs say to you? 


A Captain Gibbs told me that he was going at Mr. 
Hamilton’s request, and that he had told Hamilton that 
he was not representing the Underwriters. He told me that 
flamilton had reqnested him, for them, to raise the vessel. 


Q (Mr. Gorham). Who was Hamilton? 


A Hamilton was one of the owners or owners agents. 
Hamilton and Schubach were managing owners of the 
hecce!, 


@ (Mr. Kerr). He told you that the morning after 
this accident occurred? 


A Yes. 


@ That he was not acting for the Underwriters but 
acting at Hamilton’s request? 


Px es sil” 


Q And yet you told him that you must not act for 
your company because the vessel had been sold, as you under- 
stood it, and had been lost outside of the territory covered 
by the policy? 
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A I told him he must not act for the Canton. I do 
not know whether I told him— 


@ Why did you tell him that when he told you that he 
was not acting for the Marine Underwriters at all, but 
acting at Hamilton’s request? 


A Well, whether I told him after he told me that he 
was acting at Hamilton’s request or whether I told him 
thai before, and his statement that he was acting at Hamil- 
ton’s request was a reply, I am not sure, but in either 
event— 


Q Did you on any other occasion or any other loss, for 
any other company you represent in this section of thie 
eountry give such instructions as that to the surveyor 
for the Marine Board of Underwriters in San Francisco? 


A I do not know. 

Q You do not remember? 

A I do not remember. I may have. 

Q Who told you this vessel had been sold? 


A Mr. Hamilton, I think, told me at one time that 
they had sold the vessel to the Katalla Company, and the 
request came to me from the office of the broker who 
placed the risk with me, to aceept the Katalla Company 
as one of the insured under the policy. 


@ He requested you to transfer the risk? 

A He requested me to transfer the risk or make the 
policy cover the interests of either party. 

Q Did you do it? 

A No. 

@ Why did you decline to do it? 


A Because the sale of the vessel to the Katalla Com- 
pany would mean that the vessel would go to Katalla 
for employment, and I did not care to continue the risk. 


Q@ Did the Katalla Company inform you that they were 
going to take the vessel to Alaska, and ask you to extend 
the risk to Alaskan waters? 


A No, they did not ask me to extend the risk to Alaskan 
waters. But the broker representing the parties requested 
me to make that endorsement on the policy. 
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@ That is consent to the transfer. 
A To consent to the transfer and I declined to do it. 


@ You understood that if you did consent to the trans- 
fer that the vessel in order to be protected had to operate 
within the scope of the poiley? 


A Certainly. 


Q What difference did it make to you whether you 
consented to the transfer or not? 


MR. GORHAM: I object as immaterial, because they 
had a right if they desired, to decline to include the Ka- 
talla Company under the risk, and the mere fact that they 
decided to decline to do so was sufficient, without giving any 
reasons at all, and therefore it is immaterial. 


A I declined to make the endorsement on the policy as 
requested for that reason as well as the further reason— 


Q For the reason given by your counsel Mr. Gorham? 
A No, we had no counsel at that time. 


Q Usually if a vessel is sold and the vendor and the 
vendee wanted one of these marine policies assigned or 
consent to the sale made, you did not hesitate to do it? 


A Not as a rule, no. But there were several features 
of this case that were not acceptable to us. Of course, 
some three or four years ago, my recollection is that the 
reasons operating in my minid at the time were that the 
future employment of the vessel would be in the north and 
also that there was a controversy between the parties over 
the sale of the vessel. 


@ You understood that there was a controversy about 
the sale of the vessel, was that it? 


A I am citing that as a probable reason that operated 
on my mind at the time. It is some three or four years 
ago, I know, but I know at the time— 


Q Do you remember any other instance during the 
years you have represented the Board of Marine Under- 
writers, when you went to Captain Gibbs as their repre- 
sentative, and undertook to forbid him to act for the 
company that you represented? 


A I have frequently given Captain Gibbs instructions, 
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whether instructions along these lines or not I do not 
remember—whether along these lines or not I do not recol- 
leet any ease. 


Q Did you know this vessel was lying up in the river 
where she was lost? 


A No, I do not think I did until the time of the loss. 


@ You considered then when you went to Captain 
Gibbs that there was no lability on your policy because the 
vessel had been sold, in the first place? 


A That was all— 


Q Well, if that was true, you knew anything Captain 
Gibbs might do would not bind you, didn’t you? 


A Well, I knew that. 


Q@ The vessel had been sold and the policy had been 
rendered void by the sale? 


A Without solving all these questions I though best 
thing to do was to have it definitely understood. 


Q Mr. Mason, you knew if that vessel had been sold 
without the consent of your company that the policy 
was an absolute nullity, didn’t vou? 


A I certainly did. 


Q Then why did you go to Captain Gibbs on that 
occasion and say to him ‘‘Don’t you do anything’’? 


A I considered that the circumstances sufficiently jus- 
tified me in giving Captain Gibbs instruetions. 


@ And the second reason you assign is when you found 
she was sunk in the Duwamish river, you felt that she 
was outside of the scope of the policy when she was lost 
or damaged? 


A Yes sir. 
@ Did vou give that to Captain Gibbs as a reason? 


A I do not know that I gave Captain Gibbs either of 
my reasons. 


Q@ Did you inform the Board of Marine Underwriters 
of these reasons that you had given Captain Gibbs? 
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A I think I informed the Canton Insurance Office. I 
did not communicate with the board. 


Q Well, did you see any of the reports that Captain 
Gibbs made at the time as surveyor, to the Board of Marine 
Underwriters in San Francisco? 


A No. 


Q Did you know that he was purporting to act there 
as the representative of the Marine Underwriters all the 
way through? 


A No, he was not purporting to act as the representa- 
tive of the Board all the way through. 


@ Do vou know that his reports showed that he was 
acting as a member of the Board of Marine Underwriters 
all the wav through? 


A You mean with reference to this particular thing? 
@ Yes, with reference to the Vashon? 


A I do not think so. I do not think Captain Gibbs 
ever made any such reports to the Board— 


@ Did you make any report to Parrott & Company, 
the general agents in the United States, of what you had 
said to Captain Gibbs? 


A I presume I did. 
Q Have you any recollection whether you did? 


A I have no doubt I did, because I undoubtedly made 
a full report of the loss of the Vashon. 


Q Parrott & Company were in consultation with other 
members of the Board of Marine Underwriters about the 
payment of this very loss, and part of these insurance 
companies were members of the Board and did pay the 
loss, you know that, don’t you? 


A I know that all of the companies having insurance 
under a different form of policy settled their loss. 


Q You know that the whole matter of adjustment of 
this loss was taken up in San Francisco, Parrott & Company 
representing your company were present, and they all paid 
the loss except the companies that are involved in this 
suit? 
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A I do not know that, and I do not think that is quite 
the statement of fact, Mr. Kerr. There was different forms 
of contract on that vessel that was subscribed by the dif- 
ferent companies, under different conditioins, and I under- 
stand those companies paid. 


Q Did you see the other policies? 
AI did, I think I did see the other policies. 


Q Was any of your authority from Parrott & Com- 
pany with reference to these matters of loss in writing? 


A Only in the way of general correspondence. 


@ All the authority vou ever got or could have gotton 
from either the Canton or Parrott & Company, general 
agents, would be in writing? 


A In the nature of general correspondence. 
Q I say in the nature of correspondence? 


A Yes, and by verbal instructions from their manager 
who was frequently here. 


Q Well, if you undertook to tell the surveyor of the 
Board of Marine Underwriters of San Francisco the morn- 
ing after this accident, that he must not assume to repre- 
sent your company as a member of that board, vou would 
certainly report the matter of as great moment as that 
to Parrott & Company? 


A I presume that I reported it. 


Q Will you examine that correspondence with Parrott 
& Company and the Canton, both, at that time, and ascertain 
whether you made any report in that connection to either 
of them, and if so will you bring your correspondence in 
here at the next sitting, so that I can see it? 


A I will write to the office of Parrott & Company to 
return the letters. My own copies, of course, and cor- 
respondence have al] been destroyed. I closed my office about 
three years ago. and since then have destroyed all the office 
records and files. But the original letter to Parrott & Com- 
pany is probably in the files in San Francisco. 


Q Did yon ever have a conversation with Captain 
Gibbs after that morning about this vessel? 


A Oh, the matter was the subject of conversation with 
Captain Gibbs several times. 
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() Did you have any, to your knowledge, about this 
vessel? 


eyes sir. 

Q@ Did he tell you what was being done? 
A Yes sir. 

( He told vou what was being done? 
A Yes sir. 


@ Did you inquire of him or did he make a statement 
as the representative of the Board? 


A I went to Captain Gibbs frequently in the course 
of my business and on other occasions. 


Q Why did you go to him, what was being done with 
reference to the loss of the Vashon, after you claim to have 
given him instructions the morning after the accident to 
take no action in behalf of your company? 


A I did not go to him for that purpose, Mr. Kerr, the 
matter was brought up at different times when I was in con- 
versation with Captain Gibbs possiblv on other subjects 
and the salvage of the Vashon was talked about the same 
as any other matter, and I may have spoken to him with 
reference to it, because this matter was the subject of 
considerable correspondence and negotiations with the of- 
fice of Johnson & Higgins for a period of six or eight 
months after the loss. I think that I did have oceasion 
several times to call on Captain Gibbs regarding it. 


Q If. as a matter of fact, this vessel had not been sold 
and if, as a matter of law, she was inside the scope of the 
policy when she was lost, there was no reason why your 
company should not pay the loss, that von know of? 


A If the policy conditions were intact and the risk was 
in effect. 


Q If the risk was in effect and she had not been soid, 
and admitting that she was within the terms of the policy, 
within the scope of the policy when she sank, these are 
the only two objections that you ever made to it? 


A These are the only two that I think I had in mind 
at the time. 
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Q (Mr. Gorham). I show you respondent’s identifica- 
tions ‘‘1’’ and ‘*2.’’ ‘‘1’? 1s a letter from Johnson & 
Higgins’ attorney, to Frank Waterhouse & Company, in 
re Vashon, and dated Aneust 10th, 1907. And ‘‘2”’ is from 
Johnson & Higgins to Frank Waterhouse Company dated 
August 16th, 1907. What had Frank Waterhonse Company 
to do with the matter at that time? 


A They were the brokers who placed the risk originally. 
Q Johnson & Higgins. 


A Frank Waterhouse & Company originally placed this 
risk. They offered it to me for insurance and to the other 
office. 


ree 


Q Who did finally place the risk, Johnson & Higgins or 
Waterhouse, with your company? 


A Waterhouse. 


Q In what capacity does Johnson & Higgins act in this 
matter? 


MR. KERR: I object, the letters speak for themselves. 


A Johnson & Higgins I believe secured the account sub- 
sequent to the placing of the insurance and became the 
representatives of the Indpendent Transportation Company. 


Q@ And why were these letters addressed to Frank 
Waterhouse Company? 


A Because the insurance had been placed through 
Frank Waterhouse Company as _ brokers. 


@ Were Frank Waterhouse Company the agents at this 
time, August 1907, of the Canton? 


A No. 


@ Is that the request you testified to in your cross 
examination, for transfer of the assured under the policy 
to the Independent Transportation Company or the Katalla 
company? 


A Yes. Frank Waterhouse Company forwarded that 
request to me and asked me to give the endorsement as 
requested. I returned it, declining to do so. 
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@ And subsequently Johnson & Higgins withdrew the 
request, as per identification ‘‘2’’? 
A Yes, I wnderstood they did. 
(Testimony of witness closed). 


EK. Wf. HUTCHINSON, a witness called on behalf of 
the respondents, being duly sworn, testified as follows: 


Q (Mr. Gorham). What is your business? 

A Marine Insurance. 

@ How long have you followed that business? 
A Twenty one years. 

Q In what capacities? 


A I was in a broker’s office in London, and was then 
eonnected with Lloyd’s for ten years. I then went to 
China with the Yang Tsze Insurance Association and am 
still in their employ. 


Q What capacity do you represent the Yang Tsze As- 
sociation in Seattle? 


A Manager of their office here, agent. 


@ How long have you occupied that position, approx- 
imately? 


A About two and three fourth years. 


Q@ What are your powers and duties as agent and 
manager of the Seattle office? 


A Accepting insurance and settling claims. 

@ General agency? 

A General agency, yes. 

Q (Mr. Kerr). You have a power of attorney? 
A Power of attorney from the company. 


MR. KERR: I object on the ground that the power 
of attorney is the best evidence. 


Q (Mr. Gorham). I show you libellant’s exhibit ‘‘H’’ 
being the Yang Tsze Insurance Association policy on the 
Vashon involved in this suit, and call your attention to the 
endorsement on the policy in typewriting ‘‘Warranted em- 
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ployed in the general freighting and passenger business 
on Puget Sound within a radius of 30 niles from Seattle. 
Warranted not to carry lime under deck. W. W. T.’’ 


MR. GORHAM: Will you admit, Mr. Kerr, that the 
initials ‘‘W. W. T.’’ are the initials of W. W. Tomlinson 
who countersigned the policy? 


MR. KERR: If you say it is. 
MR. GORHAM: It is. 


Q@ Are you familiar with the construction placed upon 
such an endorsement in these particular words, among 
the insured and underwriters on Puget Sound? 


A Yes sir. 


Q What is the accepted meaning of that term, that 
specific term among the insured and underwriters on Puget 
Sound and during the year 1907? 


MR. KERR: I object as incompetent. 


A That he would warrant that the vessel will be em- 
ployed during the continance of the policy in general 
freighting and passenger business on Puget Sound within 
a radius of 30 miles of Seattle and will not carry lime 
under deck. 


@ Does the endorsement operate as a condition pre- 
eedent or as a condition to run during the term of the 
policy? 


MR. KERR: I object as immaterial. 
A From the inception of the policy to its termination. 


Q I will ask you if you were the agent of this com- 
pany at the time this policy was written, July 16, 1907? 


A No, I was in the head office in Shanghai. 
(No cross examination). 


(Testimony of witness closed). 


F. A. FREDERICKS, a witness called on behalf of the 
respondents, being duly sworn, testified as follows: 


Q (Mr. Gorham). Your residence? 
A Seattle. 


Vv. INDEPENDENT TRANSPORTATION COMPANY, ET AL. 141 


() Your business? 
A Marine Insurance. 


@ How long have you followed that business, Mr. 
Iredericks? 

A Oh nine or ten years. 

@ What capacities? 

A As agent. 

() With what powers and duties? 


A As local agent under San Francisco and as agent 
direct from the head office with full power. 


@ Writing policies and settling risks? 

A Yes sir. 

( What companies do you represent, among others I 
will ask you if you represent the China Traders Insur- 
ance Company? 

mee es SIT. 

Q Of Hongkong? 

Peey cS Sir. 

Q I show you libellant’s exhibit ‘‘F’’, the China Traders’ 
pohey, and call your attention to the endorsement in the 
following language, in typewriting, ‘‘Warranted employed 
in the general freighting and passenger business on Puget 
Sound within a radius of 30 miles of Seattle. Warranted 


not to earry lime under deck.’’ With initials in hand- 
mame ** W. W,. TT.” 


MR. GORHAM: TI will ask you Mr. Kerr if you wilk 
admit these are Mr. Tomlinson’s initials? They are? 


MR. KERR: Yes sir. 


Q I will ask you if you know what the accepted con- 
struction at Seattle, in the year 1907, among the insured 
and underwriters had been of such endorsement of that 
language as regards the effect of the endorsment as to 
time? 


MR. KERR: I object as incompetent. 
A The effect of the endorsement would be that during 
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the life of the policy the vessel would be confined within 
the limits specified. 

@ And the trade? 

A And the trade specifically. 


Q Then I understand you, that the endorsement is not 
a condition precedent but a condition to operate at the 
time of the attaching of the policy and during the life of the 
policy? 

MR. KERR: I object as incompetent. 

A Yes sir. 

@ What has been, approximately, the volume of your 
business at Seattle? 

A In dollars and cents? 


Q Yes, in dollars, approximately, to show what your 
experience has been. 


A Premium income? 
Q Yes sir. 


A Well, it varies. Some years forty or fifty thousand 
dollars. 


Q What would be the amount of risk carried under 
such volume of business? 


A Several million dollars. 


Q It has been under your direct supervision and 
agency? 


A Yes. 
Q@ Were vou the agent of the China Traders’ at the 
time this policy was written on the Vashon? 


ae No sir. 

Q You know Mr. Tomlinson? 

A Yes sir. 

Q Is that Mr. Tomlinson’s signature? 
A Yes sir. 


Q These are his initials under this endorsement I have 
read on exhibit ‘‘F’’? 
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A Yes sir. 


(No cross examination). 


(Testimony of witness closed). 


Hearing adjourned until August 17, 1911 at 1:30 p. m. 


Seattle, Washington, October 1, 1912. 


PRESENT: Mr. Kerr, for the libellant. 
Mr. Gorham, for the respondent. 


J. R. MASON, recalled on behalf of the respondents, 
testified as follows: 


Q (Mr. Gorham). I hand you a paper which has been 
marked for identification No. 25, and ask you when you first 
saw that? 


A Well, this is a copy of a letter sent from my office 
to Parrott & Company, of San Francisco, general agents 
of the Canton Insurance Office, in response to a request 
in a letter from them asking that I make a report on the 
steamer Vashon and forward it to them. 


() You have read that letter? 


A Yes sir, I have read this through and I recognize it 
as a copy of my letter, to the best of my knowledge and 
belief. 


MR. GORHAM: That is the letter you called for, Mr. 
Kerr. Have vou any objection to it because it is not the 
original? 


MR. KERR: No. 
MR. GORHAM: I offer the letter in evidence. 


Paper marked respondents exhibit 25, filed and re- 
turned herewith. 


() 1 ask you, Mr. Mason, if the Canton Insurance 
Office was a member of the San Francisco Board of 
Marine Underwriters at the time of the accident to the 
Vashon, the time she was wrecked in the Duwamish river? 


A They were said to be members of the Board. I 
used the Board’s services, and the Board’s surveyors. It 
was my understanding they were members of the Board. 
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Q@ That they were members of the Board of San Fran- 
cisco Underwriters? 


A The Canton Insurance Office, you mean? 
Q Yes sir. 
A Yes sir, they were members of the Board. 


(Testimony of witness closed). 


MR. GORHAM: We want to offer these two letters 
that were marked identifications 1 and 2, in evidence. They 
were identified and referred to during the examination of 
several of the witnesses, but not formally offered. 


Letters marked respondents exhibits 1 and 2 respective- 
ly, filed and returned herewith. 


MR. GORHAM: We offer in evidence a certified copy 
of the field notes of sections 17, 18, 19, 29 and 30, town- 
ship 24 north, range 4 east, Willamette Meridian, certified 
by the United States Surveyor General for Washington, 
under date of August 19, 1911, for the purpose of showing 
the meanders of the Duwamish river at and about the 
place. where the wreck occurred. 


Paper marked respondents exhibit 26, filed and _ re- 
turned herewith. 


MR. GORHAM: And for the same purpose we offer 
a certified copy of the plat of the same township, under 
certificate of the United States Surveyor General for 
Washington, of date August 19, 1911. 


Paper received without objection, marked respondents 
exhibit 27, filed and returned herewith. 


MR. GORHAM: I also offer in evidence and ask to have 
filed a stipulation entered into on the 20th of April, 1912. 


Paper marked respondents exhibit 28, filed and returned 
herewith. 


MR. GORHAM: TI also offer this further stipulation as 
to certain evidence, dated October 1, 1912. 

Paper marked respondents exhibit 29, filed and _ re- 
turned herewith. 


BP. A. FREDERICKS, recalled on behalf of the res- 
pondents, testified as follows: 
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Q (Mr. Gorham). Was the China Traders Insurance 
Company a member of the Board of San Francisco Marine 
Underwriters, at the time of the disaster to the Vashon 
involved in this case? 


A No sir. 
(Testimony of witness closed). 
MR. GORHAM: Respondents rest. 


Testimony closed. 


United States of America, Western District of Washington, 


Northern Division. ss. 


I, A. C. Bowman, a Commissioner of the United States 
District Court for the Western District of Washington, 
residing at Seattle, in said District, do hereby certify, that 
the foregoing transcript from page 1 to page 192, both 
inclusive, contains all of the oral testimony offered before 
me by the parties. 


The several witnesses, before examination, were each 
duly sworn to testify the truth, the whole truth and nothing 
but the truth. 


The testimony was reduced to writing by myself, or 
under my direction, at the times stated in said transcript. 


Proctors for the parties stipulated waiving the signa- 
tures of the witness to the testimony given by them before 
me. 


The exhibits offered by the parties, as shown in the 
transeript and index, have been marked, filed, and are re- 
turned herewith. 


The exhibits 9 and 22, offered by the respondent, have 
been copied in the record, and the originals returned, by 
agreement of the parties. 


I further certify that I am not of counsel nor in 
any way interested in the result of this suit. 


Witness my hand and official seal this Ist day of 
October, 1912. 


(SEAL) A. C. BOWMAN, 


U. S. Commissioner. 
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COMMISSIONER’S TAXABLE COSTS: 


Libellant: 

Hearings, Nov. 10, 14; Dee. 6, 1910; Mech. 15, 1911, 

4. 6 2) Ga 5s Sie Ren Mn Ue doe. $ 12.00 
Admimstrating oaths to 6 witnesses wu. .60 
ilies eek nibitswat 10 cents eee eee 4.00 
Transcript above hearings, 354 folios at 10 cents ............ 30.40 

$ 52.00 

Respondents : 
iMeaames August 17, 18, 191i Oct. 1, 1912 eee $ 9.00 
Aciministering oatlis to 5 witiesses 0. eee 50 
ime 29 ezhibits af 10 cents 2 ee 290 
Transeript above hearings, 240 folios at 10 cents.......... 24.00 

$ 36.40 


(Endorsed): Filed in the U. S. Dist. Court, Western 
Dist. of Washington, Northern Division, Nov. 8, 1912. 
Frank L. Crosby, Clerk, by L. Deputy. 
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In the United States District Court for the Western Dis- 
trict of Washington, Northern Division. 


No. 3849. 
INDEPENDENT TRANSPORTATION Company, Libellant, 
Vs. 


Canton Insurance Orrice, Limitrep, rt aL, Respondents. 


Be it remembered that on Tuesday, May 17th, 1910, 
pursuant to stipulation of counsel hereinafter set forth, at 
the office of Messrs. Page, McCutcheon & Knight, in the 
Merchants Exchange Building, in the City and County of 
San Francisco, State of Califonia, personally appeared 
before me, Clement Bennett. a notary public in and for the 
City and County of San Francisco, State of California, 
Louis Rosenthal, Harry Pinkham, Harry Stephenson Smith, 
Mitchell Thompson, John Barneson, Edgar Alexander and 
James John Theobald, witnesses produced on behalf of the 
respondents, and James John Theobold, produced on _ be- 
half of the libellant. 


Tra Campbell, Esq., appeared as proctor for the libell- 
ant, and William H. Gorham Esq., appeared as proctor for 
the respondents, and the said witnesses, having been by me 
first duly cautioned and sworn to testify the truth, the 
whole truth, and nothing but the truth, in the cause afore- 
said, did thereupon depose and say as is hereinafter set forth. 


(It is stipulated that the testimony of Louis Rosenthal, 
Harry Pinkham, Harry Stephenson Smith, Mitchell Thomp- 
son, John Barneson, Edgar Alexander and James Jolin 
Theobald may be taken under Section 863 of the Revised 
Statutes of the United States, without the usual notice, 
and that the signature of the witnesses may be waived, 
and that it may be transcribed into typewriting and filed 
by the notary, and used with the same force and effect 
as though the witnesses themselves had testified orally in 
court. 


It is further stipulated and agreed between the proctors 
for the libellant and respondent that the testimony to be 
taken hereunder may be used in the case of the Independent 
Transportation Company vs. Canton Insurance Office, Lim- 
ited, the case of the Independent Transportation Company 
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vs. The China Traders Insurance Company, Limited, and 
the case of the Independent Transportation Company vs. 
Yang Tsze Insurance Association, Limited, all consolidated 
under No. 3849, in the United States District Court for 
the Western District of Washington, Northern Division). 


DEPOSITION OF LOUIS ROSENTHAL: 


State of California, City and County of San Francisco, ss. 


LOUIS ROSENTHAL, a witness produced on behalf of 
the respondent in the above entitled cause, having been 
duly sworn, testified as follows: 


MR. GORHAM: What is your full name? 

Louis Rosenthal. 

Your age? 

45. 

Your residence? 

San Francisco. 

How long have you resided in San Francisco? 
SO MEATS. 

Your occupation? 

Marine insurance. 


How long have you followed the business of ma- 
rine insurance? 


OQreOrOrOrOPO 


A 27 vears. 

Q In what various departments? 

A In no other department except marie insurance. 
Q@ In what department im marine insurance? 

A From clerk to general agent. 


@ Are vou representative of any foreigin marine in- 
surance company? 
A The Switzerland General of Zurich, Switzerland, 


and the Thames & Mersey Marine Insurance Company of 
Liverpool. 
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() Have you any relation with the Marine Board of 
Underwriters of San Francisco? 


A I am president of the San Francisco Board of 
Marine Underwriters. 


Q Is the office of president of the Board an honorary 
office or is it an active office? 


A It is an honorary office, honorary in so far that it is 
without emolument; still, it is active, of course, to a certain 
extent. 


Q To what extent? 


A To the extent of attending as president to the affairs 
of the Board. 


Q Administrative head of the Board? 

A Administrative head of the Board. 

Q Is that the only Marine Board in San Francisco? 
A That is the only Marine Board in San Francisco. 


Q@ Are you familiar with the San Francisco form of 
policy for marine insurance? 


A Yes sir. 


MR. GORHAM: I will ask to have this paper marked 
for identification, Exhibit 1. 


(The notary marks the paper ‘‘respondent’s exhibit 1’’) 


Q I eall your attention, Mr. Rosenthal, to this indorse- 
ment, ‘‘ Vessel warranted employed in the general passenger 
and freighting business on Puget Sound within a radius of 
thirty miles from Seattle.’’ I will ask you what in your 
opinion is the construction of that clause relative to the 
time during which it is operative, that is to say, whether 
as a warranty in the nature of a condition precedent which 
must prevail and exist at the time of the attaching of the 
policy, or whether it is a warranty continuing during the life 
of the policy; in other words, what is the understanding 
of the Marine Underwriters in the use of such language 
as is contained in that warranty? 


MR. CAMPBELL: Objected to as calling for the 
opinion and conclusion of the witness, and tending to vary 
the terms of a written contract. 
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A My opinion is that this vessel from the inception 
of the policy and during the entire life of the policy must 
be emploved in the general passenger and freighting busi- 
ness on Puget Sound within a radius of thirty. miles from 
Seattle. 


CROSS EXAMINATION. 


Q@ MR. CAMPBELL: By that you mean that when 
employed the vessel must be emploved in that way? 

A I should say so, Mr. Campbell. Of course, it is 
quite usual for vessels to be unemploved for an hour or 
a day, as you may say, but every vessel is unemployed 
at eertain times. 


Q It is customary with the underwriters on this coast 
under the San Francisco form of hull time pohey such as this 
polieyv is to permit vessels to lay up and stil] remain covered 
under the policy? 


MR. GORHAM: I object to that question on the ground 
that it is not proper cross examination and is immaterial, 
heeause there is no permission provided for in the contract 
or pleaded in the libel. 


A Under the San Francisco policy it is enstomary to 
notify the Feinicance company when vessels go out of com- 
mission, and an endorsement is usually put on the poliey 
stating that the vessel is laid up and out of commission, 
and when she resumes her emplovment again the insur- 
ance companies are again notified and a clause to that 
effect is put on the poliey. 


Q MR. CAMPBELL: That does not answer my ques- 
tion. During the period she is laid up, under the policy 
she is stil] held covered by the pohey. is she not? 


A Undoubtedly, if the company has had notice that she 
is laid wp, and has accepted such notice. 


Q It is the universal custom among the underwriters 
to hold the vessel covered during the period of laving up; 
no return of premium is paid unless specially agreed on? 


A I do not say it is the usual eustom. <A thing of this 
kind is conceivable, that a man should say ‘“‘IT am going 
to lay my vessel up at a certain place,’’ and they will 
sav “We do not want vour vessel laid up at that place, 
and will not cover it while it is laid up in that place.’ 
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() Are vessels usually or not usually held covered 
when laid up? 


A They are usually held covered, especially when they 
are laid up in customary and usual places. 


Q You would read this warranty as touching the char- 
acter of her employment, as I understand. That warranty 
designates the character of trade and business in which she 
is to be employed? 


A The character of her employment and the locality. 


DEPOSITION OF HARRY PINKHAM. 
State of Californit, City and County of San Francisco, ss. 
HARRY PINKHAM, a witness called on behalf of the 


respondent in the above entitled cause, having been duly 
sworn, testified as follows: 


Q MR. GORHAM. State your full name? 
A Harry Pinkham. 

Q Your age? 

A 38. 

@ Your residence? 

A Burlingame. 

Q California? 

A Yes sir. 

Q How long have you lived in California? 
A About 37 years. 

Q What is your occupation? 


A I am the manager of the marine department for 
J. B. F. Davis & Son. 


Q What is that firm What business are they in? 


A They are in the general brokerage business, insurance, 
and they are the managers of the Standard Marine Insurance 
Company of Liverpool, England. 


Q How long have you been following the marine insur- 
ance business? 
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A I have been connected with Davis for 23 years, 
and a greater portion of that time [ have been in the 
marine department. 


Q@ What are your duties in charge of the marine depart- 
ment of the firm by which you are employed? 


A I am the local underwriter for the Standard Marine 
Insurance Company. I place all the marine business as 
broker for Davis. 


Q Without asking an impertinent question, or seeking 
a disclosure of your business, I will just ask generally the 
volume of the business that von handle a vear? 


A As brokers? 
@ Yes. 


A Well, I could not give vou only an approximate idea; 
say $150,000 a vear in premiums. I guess it runs more 
than that, $200,000 in premiums. 


Q I just want to have the court get a general ida of the 
volume of the business that you transact. Are you familiar 
with the San Francisco form of hull time marine policy? 


Eee es Sit. 


Q I show you respondent’s exhibit for identification 
No. 1, and call vour attention to a warranty clause in the 
following words: ‘‘ Vessel warranted employed in the general 
passenger and freighting business on Puget Sound within 
a radius of thirty miles from Seattle,’’ and ask you if you 
know what construction the insurance trade in San Francisco 
place upon the clause relative to the time when it is oper- 
ative, whether it is a warranty understood as a condition 
precedent and affecting the vessel only at the time the 
policy attaches, or whether it is a warranty operative 
during the life of the policy? 


MR. CAMPBELL: That can he answered by yes 


or no. 


Q MR. GORHAM: That calls for an answer ves or 


no. 
A How did vou ask it. Make that statement again. 


() Read the question, Mr. Notary. 


(The Notary reads the question.) 
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A You mean to say I have got to answer that question 
yes or no? 

Q Do you know what construction the trade put on it, 
that is, whether you do or do not? 

A I am of the opinion that I do know, yes. 


@ What is the understanding of the insurance trade 
with respect to the clause to which your attention has been 
ealled, relative to the time when it is operative? 


MR. CAMPBELL: I object to the question asked as 
ealling for the opinion and conclusion of the witness, and 
tending to vary the terms of a written contract. 


A Well, I will say that the understanding is that the 
vessel shall be confined to the trade as stated by the 
clause. 


Q MR. GORHAM: Confined during what time? 
MR. CAMPBELL: The same objection. 
A The full life of the policy. 


Q@ MR. GORHAM: What is your understanding of 
that clause relative to the time during which that clause 
is effective? 


MR. CAMPBELL: The same _ objection. 


A My understanding is that the vessel is warrented to 
be employed on Puget Sound during the life of this policy 
exclusively. 

CROSS EXAMINATION. 


Q Mr. Campbell: Have you ever written that same 
clause on another policy? 


A Yes sir; I believe I have, many times. 
Q That same clause? 


A Of course, I could not say absolutely the same 
clause, but I possibly may have written the same clause 
many times, or a similar clause. 


Q I am not asking about a similar clause, but whether 
you have made that particular clause on any other policy? 


A I could not say yes, without looking up my records. 
Q Under the San Francisco form of hull time policy 
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such as that is, does the insurance trade, so to speak, of 
San Francisco recognize the right of the insured vessel to 
lay up during the hfe of the policy, and be held covered 
under the policy? 


A The San Francisco policy will cover a vessel at all 
times, whether laid up or in commission. 


Q I understand that your construction of that warranty 
is one which affects the trade in which the vessel is to be 
employed. Is that it? 


AD ies sir. 


Q It is a warranty that touches the employment of 
the vessel? 


A That is the idea; to restrict the trade of the vessel in 
certain waters. 
RE-DIRECT EXAMINATION. 


Q MR. GORHAM: Look at that exhibit and see if 
you can testify whether or not that is the San Francisco 
form of a hull time policy (handing) ? 


A Yes sir, it is. 


Q And the clause to which your attention has been 
directed is what is called an endorsement? 


A An endorsement in addition to the policy. 
@ A marginal endorsement? 
A Yes sir. 


DEPOSITION OF HARRY STEPHENSON SMITH. 
State of California, City and County of San Francisco, ss. 


HARRY STEPHENSON SMITH, a witness called for 
the respondent in the above entitled cause, having been 
duly sworn, testified as follows: 


Q@ MR. GORHAM: State your full name? 
A Harry Stephenson Smith. 

@ Your age? 

A 60 years of age. 

@ Your residence? 
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A I sleep in Oakland. 

Q Your place of business? 

A San Francisco. 

( What is your business? 

A General marine agent. 

@ How long have you followed that business? 
A 28 years. 

@ Where have vou followed that business? 

A In San Francisco. 


Q State whether or not you have followed that business 
in all its departments? 


A In all its departments. 


@ Is your firm the representative of any marine 1in- 
surance company at present? 


A Yes sir. 
Q Will you name it? 


A The Maritime Insurance of Liverpool and the Western 
Assurance of Toronto. 


Q@ Are you familiar with the San Francisco form of 
hull time marine policy? 


peeyes Sir. 


Q I will show you respondent’s exhibit for identifica- 
tion No. 1, and call your attention to the marginal endorse- 
ment and warranty clause reading ‘‘Vessel warranted em- 
ployed in the general passenger and freighting business 
on Puget Sound within a radius of thirty miles from Seattle,’’ 
and ask you if you know what the understanding in the 
insurance business or trade is at San Francisea with respect 
to that clause, particularly with respect to the time the 
warranty is effective? 


A I do. 
Q Will you state what it is? 


MR. CAMPBELL: We object to the question as call- 
ing for the conclusion and opinion of the witness, and 
tending to vary the terms of a written contract. 
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A This indicates that the vessel is to be employed in 
a general passenger and freighting business on Puget 
Sound during the entire period of the policy contract. 


Q MR. GORHAM: Then I understand you that it is 
not in the nature of a condition precedent effective only 
at the instant that the policy attaches, but it is effective 
during the entire life of the policy? 


MR. CAMPBELL: The same objection. 


A Yes sir, it is effective during the entire life of the 
policy. 


Q MR. GORHAM: That is the general interpretation 
and construction of San Francisco among the marine in- 
surance underwriters? 


MR. CAMPBELL: The same objection. 
A Yes sir. 


CROSS EXAMINATION. 


Q MR. CAMPBELL: Mr. Smith, did you ever attach 
or see attached to any other poliey cf insurance other 
than the policy subject to this litigation on which that war- 
ranty was written? 


A Yes sir. 

Q That particular warranty? 
A Yes sir. 

Q What policies? 


A I suppose I have seen a hundred. I could not tell 
vou the individual policy. 


Q Have any of those policies ever been construed by the 
courts? 


A I don’t know. 
Q Have you those policies in your possession? 


A I think it is doubtful. The policy always goes to 
the assured, you know. 


Q Where are those policies? 


A I suppose in the hands of numerous assured; I 
could not say. 
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@ Do your books show what policies are written with 
that particular warranty endorsed on that? 


A [ think possibly we may have copies of policies with 
that endorsement on. 


MR. CAMPBELL: I ask that the witness produce 
them. 


Did vou have any losses under those policies that 
you recall at the present time? 


A I have not any doubt in the world but what we have. 
Q Do you recall having any losses on those policies? 
A Not at the moment, I do not. 


Q Do youn recall having been called upon to construe 
that policy by reason of loss of the character of loss in 
this ease? 


A I don’t know exactly what the character of the loss 
in this case is. I don’t think we have been called upon 
to construe that clause in any way. I don’t think we have. 
I don’t remember. 


@ Wil! you look up your records and see if you can 
produce what I have asked for? 


A Certainly I will. You must remember that all records 
prior to three years ago have been destroyed. 


( Can vou name me now any policy issued to any 
assured with that particular warranty on? Not a similar 
warranty, but that particular warranty on the policy? 


A I eculd not for the moment, no, but I know it is 
quite usual. 


Q@ Do you mean the exact wording in that warranty 
and every wording of the warranty of the usual? 


A Yes sir. I have seen it in a great many cases, I feel 
sure. 


Q Do you recall any particular case now? 
A I eannot just for the moment. 


@ Where were these vessels insured that had ths war- 
ranty that you speak of? 


A In San Francisco. 


158 CANTON INSURANCE OFFICE, LTD., ET AL. 


@ Where were the vessels being employed? 


A Puget Sound, British Columbia, and San Francisco 
Bay. 


Q@ In answering these questions, are you bearing in 
mind the exact wording of this warranty? 


A I think so. I think I recognize the wording on it. 
It did not seem to me unusual in any way. 


Q I am saying the exact wording. 
A I think that is about as they are constantly written. 


Q You are not positively sure that the warranties that 
you are referring to are exact in terms with this policy? 


A I think they are. 
Q I say, you are not exactly sure about it? 


A I would not be exactly positive that they are ver- 
batim, but I think they are. 


Q The warranty as you construe it is a warranty 
which touches the character of employment? 


A Yes sir. 


Q It is a warranty which goes to the employment of 
the vessels? 


A Yes sir: 


Q Under the San Francisco form of a hull time policy 
such as this is in this case, are the vessels covered while 
they are laid up, within the terms of the policy? 


A No sir. 
Q They are not? 
A No sir. 


@ Are they not customarily regarded by the trade as 
covered while they are laid up? 


A I don’t think they are, without notice. It is ensto- 
mary to give notice to the insurance company, if they 
desire to have them laid up under that policy. 


_ Q It is customary to hold them while they are laid up, 
if notice is given? 


A It is customary on notification. 
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Q That is, if the underwriter has knowledge of the 
fact that the steamer is laid up? 


A If they get due notification, it is quite customary 
to grant it. 


Q The only difference between the San Francisco form 
of the hull time policy and the English form is that the 
San Francisco form does not provide for the return of 
premium ? 


A It does not provide for return of premium. 


Q That is the difference between the two policies cov- 
ered so far as laid up? 


A That is one of the differences, that 1s my reply. 
Q@ What other differences are there? 

A The text of the policy differs very materially. 
Q So far as the laying up period is concerned? 


A As I recollect the English policy has a specific agree- 
ment to lay up and return premium which the San Francisco 
policy does not. 


@ Under the San Francisco form of policy, it is custo- 
mary for the underwriters to recognize the right of the 
owner to lay up his steamer and be held covered, but no 
premiums to be returned unless the underwriter sees fit 
to make the return? 


A An underwriter would always prefer to have the 
vessel laid up than going. 


Q Is not that the custom of the insurance trade? That 
is what I am getting at. 


A It is quite customary for the assured to obtain from 
the underwriter a concession in premium when their vessels 
are laid up and out of commission. 


Q During which period the vessel is always covered? 


A During which period the vessel is always covered. 


Q It is customary for the San Francisco underwriters 
to recognize that the vessel is held covered during that 
period? 


A If it is so endorsed on the policy. 
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Q Don’t they do it where the endorsement is not made 
on the policy? 


A No sir. 

Q They do not? 

A No six. 

Q Don’t they do it on due notification? 


A If the notification is sent them with the policy an 
endorsement is made thereon reducing the premium and 
eovering the risk while laid up. 


@ Supposing there is no reduction of premium. 


A I would not consider it necessary for him to notify 
the company in that case. 


Q They would be held covered while they are laid up 
any way? 


A I think they would be held covered while laid up, 
whether they notified the company or not, if they did not 
require a return premium. 


RE-DIRECT EXAMINATION. 


Q MR. GORHAM: In reference to other policies and 
warranty clauses similar to this, I will ask you, where a 
warranty in the nature of a marginal endorsement is placed 
on a policy providing the vessel is warranted employed 
in a certain trade within certain defined waters, the verb 
‘“‘eamployed’’ being used in the form the past participle 
‘‘employed’’ without any form of the auxiliary very ‘‘to 
be’’ so that your endorsement would read ‘‘vessel war- 
ranted employed in”’ then following the trade and prescribed 
waters, the underwriters at San Francisco, I understand 
you to construe the word ‘‘employed’’ as there used to 
refer to a time future relative to the date of the policy, 
so that it will cover and be effective during the term of 
the policy; is that correct? 


MR. CAMPBELL: I object to the question as being 
leading and calling for the opinion and conclusion of the 
witness and tends to vary the terms of the written contract. 


A That is my opinion. 
Q MR. CAMPBELL: By the construction that you 
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are giving to this warranty, Mr. Smith, you do not mean 
to say that a vessel covered by this policy, with that war- 
ranty upon the policy, must be constantly, continuously, and 
for every moment during the life of the policy, employed 
in that business on those waters? 


A Are you putting emphasis on the word ‘‘employed.’’ 


Q My emphasis is one the word ‘‘continuously and 
constantly employed’’ during every moment of the life 
of the policy? 


A I should answer that by saying that if she is em- 
ployed, she must be employed in those waters. 


DEPOSITION OF MITCHELL THOMPSON. 


State of California, City and County of San Francisco, ss. 


MITCHELL THOMPSON, a witness produced on be- 
half of the respondent in the above entitled cause, having 
been duly sworn testified as follows: 


Q MR. GORHAM: What is your name? 
A Mitchell Thompson. 

Q Your age? 

A 36. 

Q Your residence? 

A Alameda. 

Q Your place of business? 

A 112 Market Street. 

@ Where? 

A San Francisco. 

@ What is your business? 

A Insurance broker. 

Q What class of insurance or character of surance? 
A General insurance. 

Q Marine, as well as others? 


A Yes sir; you might say principally marine. 
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@ How long have you been in that business? 


A I have been in the marine insurance brokerage 
business for about. nine years. 


Q To what extent in volume of business? 

A Do you mean the volume of business placed here? 
Q Yes, generally speaking? 

A I think about $150,000. 


Q Are you familiar with the San Francisco form of 
hull time policy, marine insurance? 


A Yes sir. 


Q I show you respondent’s exhibit 1 for identification 
and eall your attention to the marginal endorsement in 
the following words: ‘‘ Vessel warranted employed in the 
general passenger and freighting business on Puget Sound 
within a radius of thirty miles from Seattle,’’ and ask you 
if you know what the insurance trade or marine under- 
writers at San Francisco understand as to the meaning of 
that clause? 


A Yes sir, I think I do. 


Q What is their understanding of the meaning of that 
clause? 


MR. CAMPBELL: I object to the question as calling 
for the opinion and conclusion of the witness and tending 
to vary the terms of a written contract. 


A I believe that the construction of that would be 
that the warranty would be running with the time of the 
policy while the vessel was employed. 


MR. GORHAM: Q@ As I understand you, the warranty 
is effective during the term of the policy, and not exclusively 
at the time of the attachment of the policy? 


MR. CAMPBELL: The same objection. 
A During the term of the policy. 


_ MR. GORHAM: Q The use of the word ‘‘employed”’ 
in that warranty without any form of the auxiliay verb 
‘‘to be’’ then does not confine it to the past tense ‘‘em- 
ployed’’ at the time of the attachment of the policy? 
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MR. CAMPBELL: Objected to as leading and calling 
for the conclusion of the witness, and tending to vary the 
terms of a written contract. 


A I should say not. 


CROSS EXAMINATION. 
MR. CAMPBYrLL: Q Mr. Thompson, are you agent 
for any companies? 
A No sir. 


Q Were you interested in placing any of the msurance 
upon the steamer ‘‘Vashon’’ that was lost? 


me No sir. 


Q Do you recall at the present time any policy which 
contained this particular warranty in those exact words? 


A No sir, I do not. 


@ Do you recall their particular warranty in those 
exact words having been discussed among underwriters in 
any other case than the case which is in suit? 


A I should answer no, except similar warranties as 
referring to San Francisco Bay. My business is in San 
Francisco, and I have no business in Puget Sound. 


Q I am speaking about this particular one. 

A No sir. 

Q The construction you place on this warranty is one 
touching the character of the employment of the vessel? 

A Yes sir. 

@ Your construction is, as I understand it, that while 


she is employed she is to be employed in that particular 
trade and in those particular waters? 


A Yes sir. 


() Under the San Francisco form of hull time policy, 
such as this is, does the trade hold the vessel covered while 
she is laid up, if there is no return of premium? 


A In my opinion, they do, yes; if the hazard is not in- 
creased, I should like to add, by so doing. 
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Q That is a matter of opinion, whether the hazard is 
increased or not? 


A That is something, but if the hazard is not increased, 
I should say that the vessel was held covered while laid up, 
—providing the hazard was not increased. 


Q If she was laid up in a place that is usual and custo- 
mary to lay up vessels of that character, in your judgment 
would the custom of the insurance trade in San Francisco 
regard the vessel as covered while laid up? 


A If she was laid up in a safe place, I should say yes. 


RE-DIRECT EXAMINATION. 


MR. GORHAM: Q The premiums are fixed in view of 
the risk to which the vessel is exposed, are they not? 


A Yes sir. 


Q If your vessel is to operate on Puget Sound and she 
is laid up in San Francisco Bay, she would not be within the 
terms of the policy, would she? 


MR. CAMPBELL: Objected to as being immaterial 
and having no bearing on the issues in the case. 


A I should say not. 


MR. GORHAM: Though it would be equally a safe 
place? 


A I should say that the vessel would have to be laid 
up within the conditions of the policy. 


Q Within the prescribed waters? 
A Yes sir. 


RE-CROSS EXAMINATION. 


MR. CAMPBELL: Q That is merely a matter of opin- 
ion on your part? 


A That is all. 


Q You are not testifyying to what is the custom of the 
insurance trade in that respect? 


A I am simply expressing my opinion as a broker. 
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MR. CAMPBELL: I move to strike out the opinion of 
the witness as incompetent, irrelevant and immaterial. 


MR. GORHAM: What do you base vour opinion on? 


A From my general knowledge of the business and gen- 
eral experience of the brokerage business. 


MR. CAMCBELL: Q If this warranty instead of having 
the words ‘‘Puget Sound’’ had the words ‘‘San Francisco 
Bay’’ and the vessel was laid up in Oakland Creek, where 
it is customary to lay up vessels of this class, if it is so 
eustomary, von would regard the trade as recognizing that 
the vessel was covered during the laying up period? 


MR. GORHAM: Objected to as immaterial and not 
proper cross examination. 
A Yes sir, I would consider the vessel covered. 


MR. CAMPBELL: Q You do not mean to say that the 
vessel has actually got to be laid up in the waters which 
are technically known as San Francisco Bay? They may 
be waters which are tributary to the Bay, if they are waters 
in which it is customary to lav np vessels of that class? 


A Jf it is waters that are safe to lay vessels up in, I 
would consider her as being within the warranty. 


Q Safety is largely judged by what it is customary to 
do with vessels of that class, is it not? 


A It is a matter of opinion, of course. 


() Is that not the way you usually judge safe places, by 
what is customary? 


A What might be safe for one vessel might not be safe 
for another. 


Q If vessels of this particular class are customarily laid 
up in that particular place, is not that the means by which 
you usually judge the safety of the place? 


A If it can be considered as being within the policy war- 
ranty, I should say that she would be covered. 


Q That is not exactly what I am asking you. You say 
if she were laid up in a safe place? 


A A. safe place within the policy warranty. 


Q Do you mean that that safe place would have to be 
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eonfined to what are technically known as the waters of 
San Francisco Bay, for instance? 


A If the policy provided for San Francisco Bay abso- 
Intely, it would have to, yes; what we would ordinarily call 
San Francisco Bay. If you have reference to Oakland Creek, 
we construe that as San Francisco Bay also. 


@ Suppose it is up in the Straits of Canquinez? 

A J would consider that as a part of San Francisco Bay. 
@ Are you familiar with Seattle? 

A No sir. 


@ On the government charts and the Coast Survey, 
Carquinez Straits are not within the technical description of 
San Francisco Bay, are they? 


A It is customary whenever policies are warranted to 
San Francisco Bay, to also include tributaries by so stating. 


Q You would consider that the same thing was true as 
to the tributaries of Puget Sound, would you not? 


A The warranties usually provide for San Francisco 
Bay and tributaries. 


Q If the warranty simply said ‘‘San Francisco Bay,’’ 
would you then include the tributaries? 


A I would say that the policy was faultily written. 


Q If the vessel was laid up in a tributary under that 
form, would you consider she was held to be covered? 


A If it could be construed as a safe tributary, I would 
consider that she was covered. 


Q You would say the same thing regarding Puget Sound, 
would you not? 


A I suppose so. I do not know anything about Puget 
Sound, so I could not say. 


Q@ If the tributary was safe, you would consider it the 
same? 


A I would construe it the same. 


ee OF HARRY STEPHENSON SMITH, (Re- 
ealled). 
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MR. CAMPBELL: Q Are any of your companies in- 
terested in the loss of the ‘‘Vashon’’? 
Ee NO sir. 


Q You did not reinsure either the Canton or the China 
Traders, or the Yang-T'sze. 


A I did not. 


DEPOSITION OF JOHN BARNESON. 
State of California, City and County of San Francisco.—ss. 


JOHN BARNESON, a witness produced on behalf of 
the respondent in the above entitled cause, having been duly 
sworn, testified as follows: 


MR. GORHAM: Q State your full name? 

A John Barneson. 

Q Your age? 

A 48. 

@ Your residence? 

A San Mateo. 

Q Your place of business? 

A San Francisco. 

Q Your occupation? 

A Shipping and commission, general merchant. 
How long have you followed the shipping business? 
A 20 years as a merchant. 

Q Ashore? 

A Yes sir. 

Q Previous to that at sea? 

A Previous to that at sea for 16 years. 

Q A master mariner. 

A Yes sir. 


Q Have you been owner of vessels? 
A Yes sir. 
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@ Insurer of vessels? 
A Yes sir. 
Q Ocean going ships? 
A Yes sir. 


Q Are you familiar with the San Francisco form 
of hull time policy of marine imsurance? 


A Fairly so. I have not examined one recently. 


Q@ I will show you respondent’s exhibit No. 1 for 
identification, and call your attention to the marginal en- 
dorsement, the following words: ‘‘Vessel warranted em- 
ployed in the general passenger and freighting business 
on Puget Sound within a radius of thirty miles from 
Seattle,’’ and ask you if you know what the understandinig 
of owners of insured property at San Francisco would be 
on a clause in that language relative to the time when 
the warranty takes effect? 


MR. CAMPBELL: The question is, whether you know. 

MR. GORHAM: Q If you do, say yes; if you do not, 
say no. 

A Do I know what the general custom is? 

Q What the genera] understanding is. 

A I would know what my understanding was. 


Q Do you know what the general understanding is 
among owners of floating property having occasion to 1n- 
sure and use such warranty? 


A I don’t know whether I should answer as to what 
others might figure. I know how I would figure on it. 


Q State your knoledge, Captain? 


MR. CAMPBELL: We object to the question on the 
ground that the witness has not been qualified, and further, 
it is asking for the opinion and conclusion of the witness, 
and tends to vary the terms of a written contract. 


A I would judge that the warranty clause is a govern- 
ing clause in the policy and would have to be followed. I 
believe it is a technical proposition, but I would still 
figure that it is perfectly plain. 
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MR. GORHAM: Q Is the warranty effective exclu- 
sively at the time that the policy attaches, or is the war- 
ranty effective during the term of the policy, in your 
opinion? 


MR. CAMPBELL: The same objection. 
A During the term of the policy. 


CROSS EXAMINATION. 


MR. CAMPBELL: Q By your opinion, Captain, do 
I understand you to mean that it is a warranty which 
touches the character of her employment? 


A During the life of the policy, yes. 


Q Under that warranty, would you expect your vessel 
to be held covered while she is laid up? 


A I would be very doubtful about it, if I had not given 
written notification of any change. 


Q We are not speaking of notification now. Would 
vou as an owner regard your vessel as covered during 
that period, the policy running for one year? 


A I think that there is a technical question there 
that is somewhat involved, but I would not consider that 
I was covered if I changed the condition of the risk 
as stated in the policy without notification and permission. 


Q Would you consider that that warranty requires 
you to keep your vessel constantly and continuously in 
that particular trade and those particular waters, say from 
the 26th of June, 1908, to the 26th of June, 1909, with- 
out allowing it to lay up at all? 


A Technically, yes. I mean by that, that if the vessel 
laid at a wharf at Seattle or anywhere within the radius 
of that policy, she would be covered. 


MR. GORHAM: Q If in the waters of the policy? 


A If in the waters of the policy, but I would be afraid 
technically, I would consider it from the technical point, but 
I would be somewhat doubtful if the vessel would be 
covered if she was taken outside the limits of that war- 
ranty. 
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MR. CAMPBELL: Q That is merely a matter of a 
personal opinion with you? 


A. Yes sir. 


Q That is not based on any knowledge of the custom 
in the insurance trade at all regarding that particular? 


A It is based on my experience of the eustom. 
Q Of the technical underwriters? 
A Yes sir. 


Q Would it be your opinion that that warranty required 
her to be constantly employed during the vear? 


A I am of the opinion that that warranty would mean 
what it states. 


@ There is no donbt about that. 


A That the vessel must be within that radius during 
that time unless otherwise provided by permission from 
the underwriters. 


Q What would you say if she were laid up in waters 
that were tributary and which was the usual and customary 
and safe place for vessels of her character to be laid up in? 


A My experience has taught me that still, that if it 
is outside of that warranty, that technical lapse or de- 
fault has been committed in not giving written notice, if 
the vessel was taken outside of the limits of the policy. 


Q If notice was given? 


A If notice was givenl on the endorsement that is a 
totally different proposition. I am looking on this con- 
tract—I will tell von, very unwillingly, I do not want to 
give an underwriter an opportunity to get out on a techni- 
eality, as far as any evidence of mine is concerned. I 
am looking on this just as it is written, just as my experi- 
ence has taught me to act. If I had that policy and were 
going to take that boat outside of that limit, I would give 
them that notice. If I had not, I would think I had “got 
myself into trouble. That is the honest truth about it. 


Q Did vou ever have any experience with a warranty 
in those exact words? 


A No sir, I think not. 
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@ You have never heard a warranty of that character 
discussed among the underwriters? 


mA No sir. 


@ This is simply an opinion that is personal to your- 
self? 


me yves sir. 


@ And based on your experience with policies contain- 
ing very technical warranties? 


A Yes sir. My experience is, that the text of policies 
have to be followed very carefully. 


Q This warranty reads ‘‘Vessel warranted employed in 
the general passenger and freighting business on Puget 
Sound within a radius of thirty miles from Seattle.’’ Is 
your construction of it that the words ‘‘employed in the 
general passenger and freighting business on Puget Sound’’ 
touches the character of her employment on Puget Sound? 


A Yes sir; I think it governs the character of the 
employment. 


@ Are you familiar with the Sound territory? 

A Yes sir. 

Q@ Are you familiar with what is known as the arm 
that runs into Bremerton, Port Orchard? 

A Yes sir, I know that territory. 


@ Would you say that this warranty permitted that 
vessel to trade in those waters? 


A It would permit her to trade anywhere within a 
radius of thirty miles. 


() From Seattle? 


me yes sir. 


@ On waters that were not necessarily the technical 
portion known and designated by the government as Puget 
Sound, but in those waters which empty into Puget Sound? 


A I would say anywhere within a radius of thirty miles 
from Seattle. I think by the term ‘‘Puget Sound’’ in that 
warranty is meant the waters of Puget Sound; that is, 
actually the waters of Puget Sound and tributary waters. 
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I do not think I would confine it to the actual Sound 
proper. I would not put that construction on it. 


@ Your consideration would be that it would even be 
the waters of Ellott Bay that may not be know as Puget 
Sound? 


A Yes sir, Elliott Bay is where Seattle is located. 


Q@ And that is what vou consider an indentation or 
arm or tributary of what are technically as Puget Sound? 


A Yes sir. 

@ Do you know where the tide flats of Seattle are? 

pees Sir. 

@ Do you know that there are certain parts of those 
tide flats to the south of the city which are navigable? 

A Yes sir. 


Q@ If it was customary to take vessels into those 
parts of the tide flats which are navigable, vou would 
consider that your vessel was within the waters described 
here, would you not? 


A Yes sir; I would consider she was within those 
waters, if they were navigable waters. 


@ You would consider that she was covered while in 
those waters under this warranty? 


A I would consider she was covered under that war- 
ranty if she was operating. I would not consider she was 
covered if she was laid up under that warranty. 


Q Do you base that opinion on any knowledge of 
eustom among the underwriters with a warranty of this 
particular character? 


A No sir. I could not say that I know the custom. 
I used to think so, but I came to the conclusion I did not. 


Q If the underwriters were notified that she was to 
be laid up you would consider that the laying her up in 
the waters I have last described would not be a breach of 
the warranty? 


A Not unless they objected immediately. 
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Q You are familiar with the San Francisco form of 
hull time policy, are you not? 
A Yes sir. 


Q It is customary in the insurance trade to hold 
vessels covered while laid up under a yearly policy, is 
it not? 


A Yes sir. 
@ That has been your experience? 
A Yes sir. 


Q Your construction of this warranty simply touches 
the character of the employment? 


A Yes sir, I think it is a special warranty. 


RE-DIRECT EXAMINATION. 


M. GORHAM: Q If this vessel could be navigated 
from Elhott Bay into Lake Washington, which is on the 
eastern boundary of Seattle, would you consider that Puget 
Sound? 


A No sir. 
@ A body of fresh water? 


A I would not consider a navigation from Elliott 
Bay to Lake Washington as being navigation on Puget 
Sound. 


Q You understand by Puget Sound the salt waters 
of that arm of the sea where the tide ebbs and flows? 


A Yes sir, any ordinary tributary or indentation or 
bay in the salt waters of the bay. I think if you go up 
rivers or anything of that kind, that is not Puget Sound. 


Q You would not consider Duwamish River, Puget 
Sound? 


A No sir. 


RE-CROSS EXAMINATION. 


MR. CAMPBELL: Q That is, you mean when you 
are up what they call the Duwamish River? 


A If you go off the Sound into any of the rivers you 
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are off the waters of Puget Sound, as a sailor would 
consider it. 


Q If you are at that point where the waters of a 
river flow into a tributary of Puget Sound, say Elliott 
Bay, you would not consider that you were beyond the 
waters? 


A I would consider that you are beyond the waters of 
Puget Sound just as soon as you went beyond the rise 
and the fall of the tide, outside of the salt water. 


Q As long as you were within the rise and fall of the 
tide, and where the salt water reached the vessel, if that 
was right at the so-called indentation of Puget Sound, 
you would still consider it Puget Sound? 


A You are getting down to a pretty fine question on 
that point of location. If you get off of the navigable 
waters of Puget Sound, I would not call it strictly Puget 
Sound. If you get into any of the rivers, how far you 
would have to go up any of those rivers before you get 
off the Sound is a question; you would not have to go very 
far. The moment you get into the mouth of the river 
you are off the Sound; there is no question of that. 


Q The mouth of the river you describe as a_ place 
where this fresh body of water last passes between two 
well defined headlands? 

A Yes sir. You are not in the river when yon are 
on the tide flats. 

Q You do not consider the mouth of Duwamish River 
right down at the tide flats? 

A No sir. I could not define the exact location of 
Duwamish River, but I would not consider you were in 
the river when you were on the flats. 


Q That is the land that is uncovered and covered by the 
flow of the tide at different seasons of the year? 


A Yes sir, at ordinary rise and fall of the tide. 


DEPOSITION OF EDGAR ALEXANDER. 
State of California, City and County of San Francisco, ss. 


EDGAR ALEXANDER, a witness produced on behalf of 
the respondent in the above entitled cause, having been 
duly sworn, testified as follows: 
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MR. GORHAM: Q State your full name? 

A Edgar Alexander. 

@ Your age? 

A 60. 

Q Your residence? 

A San Francisco. 

@ And your occupation? 

A Adjuster of marine losses. 

Q How long have you resided in San Francisco? 
A Over 20 years. 


Q How long have you been in the marine insurance 
business? 


A About 40 years. 


Q To what extent, Mr. Alexander, relative to covering 


the entire field, or have you been simply in one department 
of it? 


A I have been engaged in marine insurance for that 
time in every department. 


Q Have you represented marine underwriters? 
A Yes sir. Marine insurance, I am speaking of. 
Q Marine insurance companies? 

A Yes sir. 

@ What company? 


A The Canton, New Zealand, and also engaged in the 
Thames & Mersey Insurance Company of Liverpool. 


@ In San Francisco? 
A In San Francisco. 


Q Are you familiar with the San Francisco form of 
hull time policy of marine insurance? 


A Yes sir. 


Q I show you respondent’s exhibit No. 1 and call your 
attention to the marginal endorsement in the following 
words: ‘‘Vessel warranted employed in the general pas- 
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senger and freighting business on Puget Sound within a 
radius of thirty miles from Seattle.’’ Are you familiar 
with the genera] understanding of the marine underwriters 
at San Francisco relative to the construction of that clause? 

A Yes sit. 

Q Insofar as the time when it becomes effective or 
during which it is effective? 

A Yes sir. 

Q What is that understanding? 

MR. CAMPBELL: I object to the question as calling 


for the opinion and conclusion of the witness, and tending 
to vary the terms of a written contract. 


A No underwriter in San Francisco, or anywhere else, 
would understand it except in one way, and that was that 
it applied to the whole time insured by the poliev. 


@ The use of the word ‘‘employed’’ as a past participle 
without the use of any form of the auxiliary verb ‘‘to be”’ 
would not confine the warrantv as read to you in that 
particular policy to the time when the policy attached? 

MR. CAMPBELL: I renew the objection, and also that 
it is leading. 

A No sir. Jt is merely a grammatical error to which 
many people are subject in expressing themselves. 

MR. GORHAM: Q In other words. an idiom of the 
English language? 

A Yes sir. 

Q The word ‘‘employed’’ as there used has a future 
meaning as well as a present meaning? 

MR. CAMPBELL: The same objection. 

A It must have. 


MR. GORHAM: Q Eliminating the particular employ- 
ment or the particular water that is mentioned in the 
clause as I read it to you, I will ask you if that is a com- 
mon form of endorsement of a warranty where the vessel 
is warranted employed in a certain trade and certain 
waters? 


A Very common. 
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Q At San Francisco? 

A Kixeluding this question of radins? 
@ I mean excluding the locality? 

A Warranted employed you mean? 


Q The words ‘‘warranted employed’’ in so and so is 
a common form of warranty? 


A Yes sir. 

A At San Francisco? 

A Yes sir. 

@ Among the marine underwriters? 

A Yes sir. 

Q And so accepted by the assured. 

A Yes sir. 

Q How long has such a form prevailed? How long has 


it been customary for the underwriters to write policies 
and the assured to accept them in such form? 


A Ever since I can remember. 
@ Your memory is very good? 


A I think so; pretty good on facts. 


CROSS EXAMINATION. 


MR. CAMPBELL: Q Your construction of that war- 
ranty, Mr. Alexander, is a warranty which touches the 
character of her employment? 


A Not merely the character of the employment. 


Q The character of the employment and the waters on 
which she may be employed? 


A The principal object of this— 


Q (Intg.) I am saying, your construction, as I under- 
stand it, is a warranty touching the character of her 
employment and the waters on which she may be employed? 


A Yes sir. 


Q Have you ever in your experience as an underwriter 
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endorsed that particular warranty in those exact words 
on a policy? 

A Not the exact words, word for word, I don’t sup- 
pose I did. Which words do you refer to? 


Q I am referring to all the words. 


MR. GORHAM: Q As a whole? 


A I can speak as to some of them. 


MR. CAMPBELL: Q As a whole, word for word, as 
that warranty reads, you have not, in your experience, 
endorsed that frequently upon a policy that you can recall? 


A I should say leaving out this radius, we have. 


@ I am asking you of that warranty in those exact 
terms? 


A I don’t remember the exact wording, word for 
word, of this clause. 


Q Has it been your experience as an adjuster that the 
San Francisco Underwriters hold a vessel covering any 
San Francisco form of hull time policy while the vessel is 
laid up? 


A Yes sir. 
@ The policy does not provide for a return premium? 
Ee NOM sir. 


Q Whether return premium is made is a matter of 
subsequent adjustment between the underwriters and the 
assured? 


A Yes sir. 


Q Would it be your opinion that that warranty includes 
not only the waters which may be technically known as 
the waters of Puget Sound but the bays and arms and 
tributaries of Puget Sound in which there is a rise and 
fall of the tide in salt water which are navigable? 


A J do not know anything abont rise and fall of the 
tide. I consider that the warranty states that it would 
be employed in the waters of Puget Sound, and what 
are the waters of Puget Sound are to be determined as 
matters of geography. 
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@ What would be your opinion on it; would you not 
consider it would include the arms and bays? 


A I am not competent to give any opinion upon the 
geographical limits of Puget Sound waters. 


Q Would you consider it to include an indentation or 
bay of Puget Sound? 


A An ‘adention or bay? 
Q Yes, which was tributary to Puget Sound? 


A An indention or bay of Puget Sound, would in a 
general way I say include it. 


@ For instance, you would not exclude Elliott Bay 
from the waters of Puget Sound? 


A I don’t know Elhott Bay. 
Q@ You know the harbor of Seattle? 
A A little. 


@ You have been there? 

A Yes sir. 

@ Many times? 

A Just three or four times. 

Q For instance, if the policy read ‘‘San Francisco 
Bay’’ instead of ‘‘Puget Sound’’ would you consider it 


permitted the vessel to enter Oakland Creek and discharge 
a cargo there? 


A Oakland Creek? 


Q Yes, if it read ‘‘San Francisco Bay’? instead of 
‘Puget Sound’’? 


A No sir, I don’t think J would. 
Q Would you at Carquinez Straits? 


A I only know what underwriters do in such cases. 
They would put ‘‘San Francisco Bay and or tributaries’’ 
if they meant to include those. It is a common form 
of expressing the privileges or the limitation, rather, as 
expressed in policies of insurance. 


Q If they did not inelude the word ‘‘tributary’’ would 
you not consider that the vessel has a right to go into 
the mouth of Carquinez Straits and discharge the cargo? 
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A I do not care about giving an opinion on the par- 
ticular spot. I am speaking of the general understanding 
of underwriters. Tributaries are very dangerous places 
in some cases. An underwriter that would permit a 
vessel to navigate the ocean, although the tributary is 
running into the ocean, would not accept the risk into the 
tributaries running into that ocean. 


Q Your restriction and limitation upon tributaries would 
depend upon the safety of the tributaries? 


A I am speaking about the custom of underwriters; for 
their protection the limit is prescribed, and if it prescribes 
ocean it does not include the tributary. 


Q If this vessel were engaged in carrying general 
freight to various points around San Francisco Bay, and 
she should go into the month of Carquinez Straits and 
discharge say a load of hay, or take on a load of hay, 
you would not consider that she had broken that warranty, 
would you? 

A Which warranty? 


Q lf the warranty reads ‘‘to be employed on the waters 
of San Francisco Bay’’? 


A If she went to Carquinez Straits? 
Q To the mouth of Carquinez Straits? 


A I would consider that she had broken the warranty, 
yes. 


@ You do not think that San Francisco Bay would in- 
clude the tributaries such as Carquinez Straits? 


A The policy does not say ‘‘and tributaries’’; it says 
‘‘San Francisco Bayy’’ only. 


Q@ Have vou ever heard a warranty of this character, 
of these particular words, discussed among underwriters 
other than with reference to this particular case? 


A As to the wording of it? 

Q Yes. 

A I have heard of this case. 

Q I say other than this case? 

A No sir. No question has ever been raised. 
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Q There has been considerable discussion among the 
underwriters in San Francisco about this case? 


A Yes sir. 


@ And a general resentment against the fact that a 
claim was made for the loss under the policy? 


A Those subjects I do not wish to give any answer to, 
resentment or otherwise, against the company or against 
the claimant. 


Q I do not mean spitework, but a feeling against the 
loss? 


A You mean a matter of opinion? 
Q Yes. 
A Whether the loss is claimed or not? 


@ The feeling among the underwriters that the loss 
should not be paid? 


A I do not call that resentment. The claimants in this 
case think they have a claim. The underwriters think they 
liave not. There is no resentment about it; it is a matter 
of opinion. 


Q I do not mean resentment, hard feeling. We all 
recognize that every person has his legal right, and his 
right to enforce it, if he can, according to his idea. 


A Yes sir. 
Q It is a matter of business only with any of us. 


A The underwriters have a right to exercise their 
opinions, naturally; that always comes up. 


RE-DIRECT EXAMINATION. 


MR. GORHAM: QI wish you would look at that 
form of respondent’s exhibit 1 for identification, and ask 


you if that is the usual hull time San Francisco form 
(handing) ? 


A Yes sir, they are copyrighted; they are all identical. 
I need not go through it. 


MR. GORHAM: I offer this respondent’s exhibit 1 
for identification in evidence. 
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(The Notary marks the paper ‘‘Respondent’s Exhibit 
14) 

MR. CAMPBELL: I shall reserve the right to further 
object to it, for the reason that I have not before me the 
original policy and have had no opportunity to make a 
comparison. 


DEPOSITION OF JAMES JOHN THEOBALD. 


State of Calfornia, City and Coumty of San Francisco,ss. 


JAMES JOHN THEOBALD, a witness produced on 
behalf of the libeYant in the above entitled cause, having 
been duly sworn, festified as follows: 


MR. CAMPBELL: Q@ You are the general agent for 
the Canton Insurance Office, Limited, Mr. Theobald? 

A No sir; I am the manager for Parrott & Company, 
who are the general agents. 

Q Which company is one of the respondents in this 
case? 

A Yes sir, the Canton Insurance Office. 

Q Was Frank Waterhouse & Company, Incorporated, 
of Seattle, the agent up there of the Canton Insurance 
Office, Limited? 

MR. GORHAM: Our objection to the question is re- 
served. Will you state the time in your question. 

MR. CAMPBELL: Yes. 

@ At the time that this risk was placed with the Canton 
and the policy issued? 

A My belief is that Mr. J. R. Mason was the agent at 
the time that the policy was issued. 

@ Was he at that time in the employ of Waterhouse 
& Company? 


A At that time he was the agent of the Canton, and 
subsequently sold or transferred his business to Frank 
Waterhouse & Company, Incorporated; that is, if the date is 
correct. 


@ You do not know whether at that time his office was a 
part of the office of Frank Waterhouse & Company? 
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A Not to my knowledge. 


@ You do not know just when he consolidated his 
interests? 


A I could not tell you without looking up my records. 


MR. GORHAM: I will now eall you, Mr. Theobald, as 
a witness for the respondent. 


DIRECT EXAMINATION. 


MR. GORHAM: Q How long have you been in the 
insurance business, Mr. Theobald? 


A About 23 years. 

@ Marine insurance? 

A Marine insurance. 

Q In all its departments? 

A In all departments of marine insurance, yes. 


@ Are you an officer of the Board of Marine Under- 
writers of San Francisco, or a member of any of its com- 
mittees? 


A Yes sir; I am on the adjustment committee. 
Q What are the duties of the adjustment committee? 


A They examine all adjustments that are presented to 
them by the adjusters after they have been drawn up 
and examined, and then the adjustment is turned over to the 
underwriters for settlement with the insurance. 


Q Are you familiar with the San Francisco form of 
hull time policy of insurance? 


A Yes sir. 


Q Are you familiar with the policy issued by the Canton 
Insurance Office in this particular case—generally, I mean? 


A Yes sir. 


Q@ Are you familiar with the marginal warranty en- 
dorsed on the original policy? 


A Yes sir, I have seen this. 


QI call your attention to the marginal warranty 
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endorsed on respondent’s exhibit No. 1 in the following 
terms: Vessel warranted employed in the general passenger 
and freighting business on Puget Sound within a radius of 
thirty miles from Seattle.’’ Do you know what the general 
understanding of the marine underwriters of San Francisco 
is of such a warranty with respect to the time at which or 
during which it is effective? Just yes or no? 


A Yes sir. 
Q What is that understanding. 


MR. CAMPBELL: We object to the question because 
it is calling for the opinion and conclusion of the witness, 
and tends to vary the terms of a written contract. 

A That the vessel would have to be employed during 
the entire life of the policy. 


MR. GORHAM: Q Eliminating the radius of 30 miles 
and eliminating the particular waters ‘‘Puget Sound’’ desig- 
nated in that particular warranty which I have read to you, 
is that a common form of warranty in hull time policies in 
San Francisco, a vessel warranted employed in certain 
trades and waters? 


MR. CAMPBELL: Objected to as immaterial and as 
having no bearing on the issues in the case. 


A I have known policies issued with the warranty 
‘‘warranted engaged’’ instead of ‘‘warranted employed.’’ 


MR. GORHAM: Q I am askikng you if the language 
‘‘vessel warranted employed’’ is of common usage? 


A ‘‘Employed’’ or ‘‘engaged’’. 


Q I will ask you what the understanding is among 
marine underwriters as to the use of the word ‘‘employed‘‘ 
or ‘‘engaged’’ without the additional use of some form 
of the auxiliarv verb to be, relative to whether the use 
of the word ‘‘employed’’ or ‘‘engaged’’ refers to future 
or only to present? 


MR. CAMPBELL: Objected to as calling for the 
opinion of the witness, and asked for the purpose of tending 
to vary the terms of a written contract. 


A It means warranted to be or will be employed dur- 
ing the life of the policy. 
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CROSS EXAMINATION. 


MR. CAMPBELL: Q Under the San Francisco form of 
hull time policy in which the words ‘‘warranted employed”’ 
or “‘warranted engaged’’ are used, it is customary to 
recognize the right of the owner to be laid up and to be 
held covered during the laying up? 


A Under the San Franeiseo hull form there is no 
provision made for laying up. 


Q I say, it is eustomary to recognize the right to lay 
up and to be held covered during the laying up period? 


A Only after application has been made to the insur- 
ance company to have the vessel laid up, and that applica- 
tion approved by the insurance company; and it is also 
the custom to state where the vessel shall be laid up 
or will be laid up. 


Q You are the active manager of Parrott & Company, 
the agents for the Canton Insuranee Company? 


A Yes sir, the marine insurance manager. 


@ As a member of the adjustment committee of the 
San Francisco Board, the adjustment of this loss was 
passed upon by you? 


A I was not a member of the adjustment committee 
when it came up. 


@ Do you know whether or not the adjustment was 
passed by the committee? 


A | am not aware. 


@ Are you not aware from your examination of the 
adjustment of the losses? 


A I could not say without looking up our records; I 
really don’t know. 


Q Do you know of your own knowledge whether or 
not part of the insurers on this vessel at the time of this 
loss had paid their proportion of the loss? 


A I understand that some of the interested imsur- 
ance companies have paid but they had a different warranty. 


Q A different warranty, or was it under the English 
form of policy? 
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A I don’t know whether they had an English form. I 
know that some of the companies had a different form of 
warranty. The New Zealand Company had a form of war- 
ranty, and it said, ‘‘On Puget Sound or tributaries’’ or 
‘‘and tributaries,’’ I could no say which. 


Q Are you sure of that? 

eyes sim 

@ Have you seen the warranty itself? 

A I was in the office of the Firemen’s Fund repre- 


sentative; I did not actually see the policy, but it was 
read im my presence. 


MR. CAMPBELL: I move to strike that out as being 
hearsay. 


RE-’-DIRECT EXAMINATION. 


MR. GORHAM: QI show you an application from 
Johnson & Higgins, Seattle, Washington, addressed to the 
Canton Insurance Office, dated January 25th, 1908, cover- 
ing some 10 or 15 vessels owned by Puget Sound corpor- 
ations, or vessels plying in Puget Sound, and ask you 
generally what that paper is (Handing)? 


A This is a covering note, covering a fleet of vessels 
belonging to several steamship lines of Seattle, and ac- 
cepted by us for the amounts as stated. 


@ Under the schedule? 


A Yes sir. I might say that our signature does not 
appear on this form. It is not customary for the under- 
writer to sign his own form. The duplicate which they hold 
in their office is signed by the Canton Insurance Company. 


Q The risks and the contract generally is in the terms 
of the covering note? 

A Yes sir. 

@ With special endorsements? 

A Yes sir. 


Q I eall your attention to a particular warranty in 
typewriting at the bottom of the schedule under the word 
‘“‘Memo’’: ‘‘Warranted confined to the waters of Puget 
Sound, not north of Comax, nor west of Flattery,’’ and 
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ask you if you know what the construction of the marine 
underwriters of San Francisco is upon the use of the 
word ‘‘confined’’ relative to the time when the warranty 
is effective or during which it is effective? 


MR. CAMPBELL: Objected to as incompetent, ir- 
relevant and immaterial, for the reason that it is not a war- 
ranty in the terms of the warranty on the policy in this 
case. 


A It means to be confined during the term of the 
policy. 


MR. GORHAM: Q Were policies written pursuant to 
this covering note, or is this the contract of insurance after 
being accepted by your office? 


A In some instances, they have, and in some instances 
they have not, because the date of attachment has not yet 
applied. 


MR. GORHAM: We offer this in evidence as Respond- 
ent’s Exhibit 2. 
(The Notary marks the paper ‘‘Respondent’s Exhibit 


De’) 

MR. CAMPBELL: We object to it as incompetent, 
irrelevant and immaterial, for the terms and conditions 
and warranties of it are not the same as the terms and 


conditions and warranties of the policies which are the 
subject of the action in the case at bar. 


MR. GORHAM: Q I show you another paper and ask 
you what this is (Handing)? 


A This is an application for a policy on the steamer 
“‘Mtania,’’?’ and we insured in San Francisco, Canton Policy 
No. 74,936, under the terms of this application. 


Q With the special warranties and clauses and endorse- 
ments as shown by the application? 


A Yes sir. 

Q This is Johnson & Higgins’ application? 

A Yes sir. 

Q I call vour particular attention to the attached type- 


written warranty in the following language: ‘‘ Warranted 
confined to the Pacific Coast trade, not north of Comax nor 
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south of Valparaiso, but with liberty to proceed to ports 
and or places in the Hawaiian Islands.’’ I will ask you 
whether the same general construction as you heretofore 
testified respecting the special warranty in the case at bar, 
and the special warranty in Respondent’s Exhibit No. 2 
will apply to the application on the ‘‘Titania’’ on the 
words ‘‘warranted confined’’? 


MR. CAMPBELL. I object to the question as being i1n- 
competent, irrelevant and immaterial, on the ground that 
the terms and conditions and warranties on the two ap- 
plications are not the same as the terms and conditions 
and warranties of the policies in the suit at bar. And 
upon the further grounds that it is asking for the opinion 
and conclusion of the witness, and tending to vary the 
terms of a written contract, and on the further ground 
that the question is leading. 


MR. GORHAM: Q Do you understand the question, 
Mr. Theobald? 


A Yes sir. It would mean that the ‘‘Titania’’ would 
have to be confined to the waters as specified. 


Q During what time? 
A During the entire term of the policy. 


MR. GORHAM: We offer this in evidence, as Respond- 
ent’s Exhibit No. 3. 


(The Notary marks the paper ‘‘Respondent’s Exhibit 
Nora 7). 


MR. CAMPBELL: We object to it as incompetent, 
irrelevant and immaterial, for the reasons that the terms 
and conditions and warranties of the application are not the 
same as the terms and conditions and warranties in the 
policies in suit in the case at bar. 


CROSS EXAMINATION. 


MR. CAMPBELL: Q Under this warranty in the ap- 
plication marked Respondent’s Exhibit 2, which reads ‘‘ War- 
ranted confined to the waters of Puget Sound, not north of 
Comax nor west of Flattery,’’ whether it is your opinion 
or not that these vessels covered by this application, and 
the policies issued pursuant thereto, would be permitted 
to go into the tributary waters of Puget Sound? 
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A They are not. 


Q If one of these vessels should go up Hoods’ Canal, 
would vou consider that a breach of this warranty? 


A I should not consider any water— 
Q (Intg.) That is not my question. 


A I am answering it to the best of my ability; whether 
I would or not consider Hood’s Canal— 


Q Yes. 


A I should consider Hood’s Canal part of Puget 
Sound. 


Q There are certain tributaries to Puget Sound that 
you consider part of Puget Sound, do you not? 


A There are. 


Q That is simply a matter of opinion which is as to 
what tributary is a part of Puget Sound and what tributary 
is not? 


A It is not my opinion but the opinion of all under- 
writers. 


Q It is your opinion in this case? 
A Yes sir. 


Q Under this warranty you would recognize the right 
of that vessel to go into the waters of the Straits of 
Juan de Fuca, would you not? 


A Yes sir. 
Q As a tributary of Puget Sound? 
A Yes sir. 


Q You would recognize her right to go into Elliott 
Bay, would you not? 


A That is a part of Puget Sound. 
Q As a tributary of Puget Sound? 
A I think it is a part of Puget Sound. 


Q Is it a part of what is technically known as Puget 
Sound, or a tributary to Puget Sound, or an indentation 
to Puget Sound? 
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A It is what is known as Puget Sound in the minds 
of all marine underwriters. 


Q And is the southern part of Elhott Bay a part of 
the waters that are known to the underwriters as the 
waters of Puget Sound? 


A I do not know what the southern part of Elliott 
Bay is. 

Q You do not know? 

‘A Mo sir. 

Q Then the interpretation which is put upon the term 
‘‘waters of Puget Sound’’ by the underwriters is not con- 


fined purely to that portion of the waters which are inside 
of Cape Flattery? 


A In my opinion, it is not. 


@ It includes certain of the arms and certain of the 
indentations which waters lead to that part which is techni- 
eally known as Puget Sound? 


A Yes sir. 


United States of America, State and Northern District of 
California, City and County of San Francisco, ss. 


I certify that, in pursuance of the stipulation hereunto 
annexed, on Tuesday, May 17th, 1910, at the hour of 9 
a. m., before me ,CLEMENT BENNETT, a Notary Public 
in and for the City and County of San Francisco, State of 
California, at San Francisco, at the office of Messrs. Page, 
McCutchen & Knight, in the Merchants Exchange Building, 
in the Citv and County of San Francisco, State of Cali- 
fornia, personally appeared Louis Rosenthal, Harry Pink- 
ham, Harry Stephenson Smith, Mitchell Thompson, John 
Barneson, Edgar Alexander and James John Theobald, 
witnesses called on behalf of respondents and James John 
Theobald produced on behalf of the libellant, in the cause en- 
titled in the eaption hereof. IRA CAMPBELL, Esq., ap- 
peared as proctor for the hbellant, and WILLIAM H. GOR- 
HAM, Esq., appeared as proctor for the respondents, and the 
said witnesses, being by me first duly cautioned and sworn 
to testify the whole truth in said cause, and being care- 
fully examined, deposed and said as appears by their 
depositions hereto annexed. 
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I further certify that said depositions were then and 
there taken down in shorthand notes by myself and were 
afterwards reduced to typewriting; and I further certify 
that, by stipulation of the proctors for the respective 
parties, the reading over of the depositions to the witnesses 
and the signing thereof was duly waived. 


Accompanying the depositions and annexed thereto and 
forming a part thereof are Respondent’s Exhibits 1, 2 and 
3, introduced in connection therewith and referred to and 
specified therein. Such exhibits are endorsed by me with 
my official title. 


And I do further certify that I have retained the said 
depositions in my possession for the purpose of mailing 
the same with my own hand to the Clerk of the United 
States District Court for the Western District of Wash- 
ington, Northern Division, at Seattle, Washington, for 
whom the same were taken. 


And I do further certify that I am not of counsel 
nor attorney for either of the parties in the said depositions 
and caption named nor in any way interested in the event 
of the cause named in the said caption. 


In Testimony Whereof, I have hereunto set my hand 
and seal at my office this 24th day of May, 1910. 


CLEMENT A. BENNETT, 


Notary Public in and for the City and County of San 
Francisco, State of California. 
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In the United States District Court for the Western District 
of Washington, Northern Division. 


No. 3849. 


INDEPENDENT TRANSPORTATION Company, Libellant, 
vs. 


Canton Insurance Orrice, Limirep, et aL, Respondents. 


Be it Remembered that on Thursday, February 2nd, 
1911, pursuant to stipulation of counsel hereinafter set 
forth, at the office of Messrs. Page, MeCutchen & Knight, in 
the Merchants Exchange Building, in the City and County 
of San Francisco, State of California, personally appeared 
before me, JAMES P. BROWN, a United States Commis- 
sioner for the Northern District of California, to take 
acknowledgements of bail and affidavits, ete., W. H. La- 
BOYTEAUX and J. B. LEVISON, witnesses produced on 
behalf of the Libellant. 


IRA CAMPBELL, ESQ., appeared as proctor for the 
libellant, and WILLIAM H. GORHAM, ESQ., appeared as 
procter for the respondent, and the said witnesses, having 
been by me first duly cautioned and sworn to testify the 
truth, the whole truth, and nothing but the truth, in the 
cause aforesaid, did thereupon depose and say as is herein- 
after set forth. 


(It is stipulated that the testimony of W. H. La- 
Boyteaux and J. B. Levison may be taken under Section 
863 of the Revised Statutes of the United States, without 
the usual notice, and that the signature of the witnesses 
may be waived, and that it may be transeribed into type- 
writing and filed by the Commissioner, and used with the 
same foree and effect as though the witnesses themselves 
had testified orally in court. 


It is further stipulated and agreed between the proctors 
for the libellant and respondent that the testimony to be 
taken hereunder may be used in the case of the Inde- 
pendent Transportation Company vs. Canton Insurance 
Office, Limited, the case of the Independent Transportation 
Company vs. The China Traders Insurance Company, Lim- 
ited, and the case of the Independent Transportation Com- 
pany vs. Yang Tsze Insurance Association, Limited, all 
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consolidated under No. 3849, in the United States District 
Court for the Western District of Washington, Northern 
Division). 


DEPOSITION OF W. H} LaBOYTEAUX. 
State of California, City and County of San Francisco, ss. 


W. H. LaBOYTEAUN, a witness produced on behalf of 
the libellant in the above entitled cause, having been duly 
sworn, testified as follows: 


MR. CAMPBELL: Q What is your business, Mr. 
LaBoyteaux? 


A Average adjuster and insurance broker. 

() Are you a member of any firm of insurance brokers? 
A I am a member of the firm of Johnson & Higgins. 
@ What is their business? 

A Average adjusters and insurance; brokerage. 


Q Is the firm of Johnson & Higgins engaged in the 
insurance brokerage business on this coast? 


A It is. 


Q Can you give me approximately the volume of busi- 
ness which is placed by your firm on this coast in the course 
of a year? 


A What do you mean? 
Q The volume of premiums? 


A I do not know that I can. I should say in the 
neighborhood of two millions of dollars. 


Q How long have you been engaged in this business 
on this coast? 


A On the coast? 
Q Yes? 
A Since May, 1899. 


@ Have you placed any insurance on hulls under the 
San Francisco form of hull time policy? 


A I have. 


Q@ I hand you three policies of insurance, which are 
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libellant’s exhibits F, G@ and H, in this case, and ask you to 
examine the same, and with the exception of the marginal 
endorsements, I ask you whether these policies are the form 
known as the San Francisco hull time policy’’? (Handing). 


A I notice that they are all marked ‘‘Hull Time San 
Francisco Form,’’ and I assume that they are all in the 
general provisions about the same. You cannot tell exact- 
ly without comparing every word in the policy? 


Q Is the San Francisco form a standardized form? 


A More cr less. There may be some slight variations 
from it according to the ideas of the different companies. 

@ Are those shght variations indicated by endorsements 
on the standard form usual? 


A Sometimes they are and sometimes there may be 
a variation in the body of the policy. These have every 
indication of being the usual form of San Francisco hull 
time. 


@ I may say they have been so identified by witnesses 
ealled for the respondent. Do vou know the enstom pre- 
vailing among underwriters on this ecast with respect to 
holding vessels, covered under the San Francisco form of 
hull time policy, while they are jaid up. Answer yes or 
no? 


A What is that question? 

Q@ Read the question Mr. Reporter? 
(The reporter reads the question). 
A Yes sir. 


@ Now. Mr. LaBoyteanx, under the San Francisco form 
of a hull time policy, I ask you whether or not it is the 
eustom among underwriters on this coast to hold a vessel 
covered, while laid wp, without notice of such laving up 
being given by the assured to the underwriter on the vessel 
and the latter’s consent to such laying up obtained where 
there is no return of premium for the layi ing up period made 
to the assured? 


A Yes sir. The return of premium is simply a matter 
of rebate to the assured by reason of the Javing up. 


Q Where no rebate is made is it under the enstom 
necessary for the assured to give notice that he is going to 
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lay his vessel up in order that his vessel shall be held 
covered, during the period she is actually liad up? 

A It is not necessary for him to give notice. 
Q Is she held covered while she is laid up? 


A Yes sir. The idea of notice is to secure a return of 
premium during the laying up. 

Q Is that the only purpose? 

A That is the only purpose. 

@ That is the custom. 

A Yes sir. 

CROSS EXAMINATION. 

MR. GORHAM: Q I understand vour tesiimony, Mr. 
LaBoyteaux, is confined to the policies that have been 
submitted to you, assuming they are the usual form of 
San Francisco hull time policy. exclusive of the marginal 
endorsements on the policy. That was the question that 


counsel put to you. In the form of his questions he excluded 
the marginal endorsements? 


A Yes sir. 

Q I understand your answer excluded those marginal 
endorsements? 

A They do not refer to the marginal endorsements. 


Q Your answer is, taking into consideration the terms 
and conditions of the policy exclusive of the marginal en- 
dorsements? 


A That is right. 
DEPOSITION OF J. B. LEVISON. 


State of California, City and County of San Francisco, ss. 


J. B. LEVISON, a witness produced on behalf of the 
libellant in the above entitled cause, having been duly 
sworn, testified as follows: 


Mh. CAMPBELL: Q What is your business, Mr. 
Levison? 


A Second vice-president of the Fireman’s Fund In- 
surance Company. 
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@ What department of the business of the Fireman’s 
Fund Insurance Company have you supervision of? 

A The marine department. 

Q Does that include the underwriting on hulls? 

A. It does. 


Q The acceptance of insurance and issuance of policies 
on hulls? 


A Yes sir. 

Q How long have you been so engaged? 
A In maritime underwriting? 

Q Yes? 

A About 32 years. 


Q Have you any connection with the San Francisco 
Board of Underwriters? 


A I have. 

Q Is your company a member of that board? 

A. It is. 

@ Were you ever connected with that board in an 
official capacity? 

A Yes sir. 

Q What office, if any, did you hold? 


A I have held the office of president, a member of its 
adjusting committee, and a member of its surveyors com- 
mittee, at different times. 


Q How long were you president of the board? 
A One year. 


Q Do you know whether or not the Canton Insurance 
Company, and the Yang I’sze Insurance Company are meni- 
bers of the San Francisco Board? 


A They are. 


@ What is approximately the volume of business done 
by the Marine Department of the Fireman’s Fund Insurance 
Company on this coast in a year in premiums? 


A The volume in premiums? 
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Q Yes? 


A Of course, we have a number of different standards 
of net premiums written by the company or gross premiums 
written by the office. 


Q@ The gross marine insurance premiums? 


A I should say roughly three quarters of a million a 


year; that as I say is approximate. I have not the figures 
in my mind. 


() How does the volume of marine insurance business 
done by your company compare with that of other com- 
panies doing business on the coast, so far as you know? 


A Our office does the largest business of any com- 
pany on the coast, if that is what you mean? 


@ Yes. I hand yon three policies of insurance, libell- 
ant’s exhibits F, G and H, in this case, and with the excep- 
tion of the marginal endorsements, I ask you, whether 
or not these policies are the form known as the ‘‘San 
Francisco form of a hull time policy? 


A I have not, of course, the time to read them over, 
bunt they have that appearance, and I notice they are so 
entitled on the head and I presume the wording cor- 
responds with what we call the San Francisco time. 


Q Is that a standardized form of policy? 
A Particularly yes. 


@ Did vou ever see that endorsement of San Francisco, 
whatever the endorsement is— 


A San Francisco form. 


@ —upon a policy which was not a San Francisco 
form? 


A JI never have. 


Do you know, Mr. Levison, the custom prevailing 
among underwriters on this coast with respect to holding 
vessels, covered under the San Francisco form of hull time 
policy, while they are laid up? 


A Yes sir. 


@ Under the San Francisco form of a hull time policy, 
I ask you whether or not it is the custom among under- 
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writers on this coast to hold a vessel covered, while laid 
up, without notice of such laying up being given by the 
assured to the underwriter on the vessel and the latter’s 
consent to such laying up obtained where there is no re- 
turn of premium for the laying up period made to the 
assured? 


A Read that over again, I have lost the first of it. 
Q Read the question Mr. Reporter? 
(The Reporter reads the question). 
Do you understand the question now, Mr. Levison? 


A No sir, I do not understand whether it calls for 
simply no or yes. It is rather a lengthy question. 


Q I ask you whether or not it is the custom under the 
San Francisco form of a hull time policy, among under- 
writers on this coast to hold a vessel covered, while laid 
up, where there is no notice of such laying up given by 
the assured, and the latter’s consent to sneh laying up ob- 
tained where there is no return of premium for the laying 
up period? 

A It is, but I should like to explain in that connection 
almost invariably such notice is given for the purpose of 
obtaining return premium. 


Q We have nothing to do with that feature of it in 
this ease. 


A I understand, but a hull time policy undoubtedly 
covers a vessel while she is laid up. 


Q Whether or not notice of the laying up has been 
given? 


A Whether or not notice of the laying up has been 
given. 


@ In answering this question you have disregarded 
any endorsements that appear on the margin of the policy? 


A Yes sir. IJ have simply dealt with the San Francisco 
form. 


@ That is to what my question is directed? 
A Yes sir. 
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CROSS EXAMINATION. 


MR. GORHAM: Q As to whether or not a particular 
policy, San Francisco form of hull time policy actually 
covered a vessel] while she was laid up would depend upon 
the terms and conditions of the policy itself including all 
its endorsements, would it not? 


A I would say so naturally. 


Q So that to determine in any specific instance whether 
a particular vessel insured under a San Francisco form 
is covered while she is !aid up, you would have to examine 
the entire contract of insurance to determine for yourself? 


A I would say naturally, yes. 


You are now only testifying to the general form— 
in answer to questions by counsel for the libellant, you are 
testifying with reference to the general San Francisco form, 
the general form, without reference to the specific endorse- 
ments that might be put on the particular policy? 


A Yes sir. I will go a bit further by saying I had in 
mind the general practice as applied to the usual form of 
hull time. 


Q That practice would be varied according to the 
stipulations endorsed on the particular policy? 


A Undoubtedly. 


@ And that was governed in this specific instance? 


A Yes sir. 
United States of America, State and Northern District of 


California, City and County of San Francisco, ss. 


I, JAMES P. BROWN, a United States Commissioner 
for the Northern District of California, do hereby certify 
that in pursuance of the stipulation hereunto annexed on 
Thursday, February 3rd, 1911, at the office of Messrs. 
Page, McCutchen, Knight & Olney, I was attended by IRA 
CAMPBELL, ESQ., proctor for the libellant, and WIL- 
LIAM H. GORHAM, ESQ., proctor for the respondent, 
and by the witnesses who were of sound mind and lawful 
age, and that the witnesses were by me first duly cautioned 
and sworn to testify the truth, the whole truth and nothing 
but the truth in said cause; that said depositions were, 
pursuant, to the stipulation of the proctors for the respective 
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parties hereto taken in shorthand by CLEMENT BEN- 
NETT, and afterwards reduced to typewriting; that the 
reading over and signing of said depositions of the witnesses 
was by the aforesaid stipulation expressly waived. 


I further certify that I have retained the said deposi- 
tions in my possession for the purpose of delivering the 
same with my own hand to the United States District 
Court for the Northern District of Washington, Northern 
Division at Seattle, Washington, the court for which the 
same were taken. 


And I further certify that I am not of counsel] nor 
attorney for any of the parties in the said depositions 
and caption named, nor in any way interested in the event 
of the cause named in the said caption. 


In Witness Whereof, I have hereunto subscribed my 
hand at my office in the City and County of San Francisco, 
State of California, this 8th day of February, 1911. 


(Seal) JAS. P. BROWN. 
U. S. Commissioner, Northern District of California, 
at San Francisco. 


In the United States District Court for the Western District 
of Washington, Northern Division. 


Consolidated under No. 3849. 


INDEPENDENT TRANSPORTATION Company, Libellant, 
VS. 


Canton InsurANcE OrrFice, Limitep, ET aL, Respondents. 


ORDER PUBLISHING DEPOSITIONS. 


Upon stipulation of the parties, 

It is Ordered that the depositions of Louis Rosenthal 
et al, taken on behalf of respondents before Clement 
Bennett, notary public at San Francisco, California, May 
17, 1910, and of W. H. LaBoyteaux et al, taken on behalf 
of libellant before James P. Brown, United States Com- 
missioner at San Francisco, California, on February 2, 
1911, be published. 

Dated Seattle, Washington, March, 15, 1911. 


C. H. HANFORD, Judge. 


(Endorsed): Filed in the U. S. District Court, Western 
Dist. of Washington, Mar. 15, 1910. R. M. Hopkins, Clerk. 


V. INDEPENDENT TRANSPORTATION COMPANY, ET AL. 201 


United States District Court, Western District of Washing- 
ton, Northern Division. In Admiralty. 


No. 3849. 
Filed Dec . Ist, 19138. 
INDEPENDENT TRANSPORTATION Company, Libellant, 
vs. 
Canton Insurance Orrice, Limirep, Er aL, Respondents. 


Ira A. Campbell, Kerr & McCord, for Libellant. 
William H. Gorham, for Respondents. 


Neterer, District Judge. 


On July 3, 1907, the respondents, Yang T'sze Insurance 
Association, Canton Insurance Office, and the China Traders’ 
Insurance Company, issued to libellants policies on insurance 
in the sum of $3,000, $4,000 and $2,000, respectively, 
upon the steamer ‘‘ Vashon,’’ each policy bearing an endorse- 
ment as follows: 


‘“‘Warranted employed in the general freight and pas- 
senger business on Puget Sound within a radius of thirty 
miles from Seattle.’’ 


The policies were for a term of one year. Separate 
actions in admiralty were commenced against the res- 
pondent insurance companies, which actions were consoli- 
dated for trial by order of court. The vessel was running 
from Seattle to Alki Point, carrying chiefly passengers. She 
eontinued in that business until she was laid up some- 
time in August. She was moored at King Street dock, 
Seattle Harbor, until the 3rd of December, when she was 
taken to Duwamish River, emptying into Elhott Bay. The 
steamer sunk on the 15th day of December, 1907. Soon 
thereafter operations were commenced to save and preserve 
the vessel under the supervision of EK. E. Gibbs, survevor 
for the San Francisco Board of Underwriters, and Frank 
Walker, a marine surveyor, both of these men being em- 
ployed by the owners of the vessel. Gibbs was not authorized 
to act for the respondents, but gave them information with 
relation to the progress of the work and the condition of 
the vessel. December 20, 1907, the respondents were notified 
of the accident and informed that the vessel was being raised 
under the superintendence of Gibbs and Walker. On Jan- 
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uary 11, 1908, she was floated and moored and found in 
such condition that it was impossible for the surveyors to 
determine the extent of the injuries, and upon the recom- 
mendation of the surveyors she was hauled out of the 
water and strakes removed from her hull, so that she could 
be cleaned and a detailed survey made. On January 27th 
a contract was entered into with P. D. Sloane to have the 
vessel hauled out. On February 16, 1908, the vessel was 
delivered to Mr. Sloane for that purpose, and on Mare 
18th the vessel was taken out of the water, strakes re- 
moved, hull cleaned, and Gibbs and Walker made a pre- 
liminary survey, and recommended, in view of its damaged 
condition, that the vessel be sold. On March 31st, some 
of the underwriters other than the respondent agreed to 
a sale, the price to be approved by Mr. Gibbs. On April 
15th, no satisfactory offer having been obtained, Gibbs 
and Walker proceeded to and completed their detailed 
survey of the damage, on receipt of which libellants con- 
eluded to abandon the vessel to the underwriters, and so 
notified the Board of Underwriters in San Francisco by 
wire, and on April 16th served formal notice of abandon- 
ment. 


The respondent contends that the warranty upon the 
policy was a continuing condition upon the ship’s employ- 
ment during the time covered by the policy; that the ves- 
sel not being engaged in the traffic designated in the war- 
ranty at the time of the loss, no liability attached, and 
further contends that the abandonment of the vessel was 
not timely; also contends that the vessel was sold by the 
owners and the libellants in this case during the time that 
it was covered by the policies and the policies lapsed by 
reason of such sale; that the Duwamish River, the place 
where the boat was laid up was without the limits prescribed 
by the warranty upon the policy. 


The testimony shows that from the time the vessel 
was sunk reasonable diligence was exercised by the owners 
to float the vessel and to ascertain the extent of the damage. 
The owners of the vessel employed marine surveyors, one 
of whom was Mr. Gibbs, who represented the San Francisco 
Board of Underwriters, to take charge of the raising of 
the vessel and ascertain the extent of the damage. All of 
the testimony shows that reasonable care was exercised in 
arranging for the raising of the vessel, although the speed 
expected was not realized. There is no testimony on the 
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part of the respondents upon this subject. There is nothing 
which shows the libellants neghgent. As soon as the extent 
of the damage was ascertained, the Board of Underwriters, 
the respondents included, were iunmediately notified of the 
abandonment. 


The testimony also shows that during the month of 
August, 1907, certain negotiations for the sale of the steamer 
‘“‘Vashon’’ to the Katalla Campony were inaugurated by 
C. P. Converse, assistant to the president of the Katalla 
Company, in the latter’s absence. Converse in the presi- 
dent’s name submitted the character of the vessel and pur- 
ehase price to Mr. Eccles, the general manager, and his 
authorization was requested to complete the purchase. This 
telegram was confirmed by letter signed by Converse in 
the president’s name with the initial ‘‘C’’ affixed. Eccles 
testified that he did not know whose handwriting the sig- 
nature was but ‘‘would imagine’’ it was that of Converse. 
Eeeles telegraphed authorization for the purchase, subject 
to proper inspection, in which he requested to have John 
Rosene join. Rosene reported boilers and machinery in 
good condition. <A receipt for the vessel was signed by 
Converse, in which the Katalla Company agreed to pay 
libellant $25,500, upon receipt of a proper bill of sale. A 
proper bill of sale was delivered to and accepted by Con- 
verse for the Katalla Company and passed as correct and in 
legal form by the counsel for the Katalla Company. The 
voucher was prepared by the auditor of the Katalla Com- 
pany, but the treasurer of the company, Captain Jarvis, re- 
fused to sign the check for the purchase price and tele- 
graphed Eccles: 


Katalla Company has arranged with your authority to 
buy vessel for Copper River $25,500 * * * JT would 
not pay $5,000 for her * * * Have declined to pay. 
Please withdraw authority. 


The treasurer of the Katalla Company continued to 
refuse to sign the check and notified libellant on Angust 
10, 1907, that the purchase would not be consummated. 
Eecles and the president of the Katalla Company denied 
authority of Converse to bind the Company. On August 
15th, libellant commenced snit against the Katalla Com- 
pany for $25,500, the purchase price. On April 4, 1908, 
an agreement was reached between libellant and the Ka- 
talla Company whereby the action commenced by the Ka- 
talla Company was thereafter dismissed, upon the Katalla 


204 CANTON INSURANCE OFFICE, LTD., ET AL. 


Company paying $5,000. The agreement recites that libel- 
lants have incurred large expenses in maintaining the 
steamer, and had suffered losses by suspending operations 
of the steamer which the Katalla Company was desirous 
of aiding them to recuperate without ratifying the alleged 
purchase by Converse. 


The testimony further disclosed by a strong preponder- 
ance of the evidence that the form of policy in issue, referred 
to as the ‘‘San Francisco Hull Time Policy’’ covers a 
vessel when laid up. The following witnesses, produced 
on the part of the respondent, in cross-examination said: 
Rosenthal: 


‘“‘They are usually held covered, especially when laid 
up in customary and usual places.’’ 
Pinkham: 

‘“The San Francisco policy will cover a vessel at all 
times, whether laid up or in commerce.”’ 
Smith: 

‘‘An underwriter would always prefer to have the 
vessel laid up than going * * * Tf notification is sent 
them with the policy, an endorsement is made thereon re- 
ducing the premium and covering the risk while laid up. 


‘‘@ Supposing there is no reduction of premium? 


‘¢A JT would not consider it necessary for me to notify 
the company in that case. 

‘‘Q They would be held covered where they were laid 
up any way? 

‘(A T think they would be held covered while laid up, 
whether they notified the company or not.’’ 

Thompson: 

‘‘@ Under the San Francisco form of hull time policy, 
such as this, does the trade hold the vessel covered while 
she is laid up, if there is no return premium? 

‘‘A In my opinion they do, if the hazard is not increased 
I should like to add, by so doing.’’ 

Barneson: 


‘*@ Did you ever have any experience with a warranty 
in these exact words? 


‘*A [I think not. 
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‘*() You have never heard a warranty of that character 
discussed among the underwriters? 


-X No sir, I think not.”’ 


Taylor for libellant states that it is customary for 
vessel under form of policy in issue to be covered while 
laid up. 


The fact that negotiations were entered into for the 
purpose of sale or purchase of the steamer ‘‘ Vashon’’ would 
not avail the respondents anything, unless the negotiations 
resulted in a consummated transaction. It is very evident 
from the testimony in this case that the beginning of ne- 
gotiations were not from an authoritative source, that the 
course was interrupted and the vessel never delivered. The 
possession always remained with the libellants. The sign- 
ing of a receipt by Converse for the vessel, under the cir- 
cumstances shown by the testimony, would not transfer 
title as against the unpaid purchase price and possessory 
title of libellants. All of the testimony shows that the trans- 
action was never comsummated; possession was never sur- 
rendered, nor attempt made by one authorized to acknowl- 
edge receipt of possession for the Katalla Company; hence 
this would not jeopardize any rights of the lhbellants im the 
insurance policies. The reason for a stipulation in an in- 
surance policy against change of ownership is very ap- 
parent. The moral hazard in insurance is large, and the 
change of ownership from a desirable to an undesirable party 
is material. and under the law any change is fatal to the 
life of a policy. In the instant case the possession never 
passed; no authority or influence of any kind or nature had 
operation upon or over the vessel, hence could not affect 
the risk. 


The testimony in this case, I think. reasonably shows 
that the place where the boat was moored or laid up at the 
mouth of the Duwamish River is within the lmits pre- 
scribed by the policy. There is testimony that this was a 
eustomary and usnal place where vessels were laid up, and 
was considered safe in shipping circles; it is a place where 
the tide ekbs and flows, and is on EJhott Bay only a short 
distance from the city of Seattle. The Supreme Court of 
Texas in Insurance Company v. Clarke, 157 S. W. 291: 


‘Appellant contends that the words ‘gulf waters’ should 
be construed according to their plain, ordinary meaning, and 
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that so construed, gulf waters are waters of the gulf, and 
that river waters became gulf waters when they have flowed 
down into the gulf, and, conversely gulf waters became 
river waters, when by the action of the tides and winds thev 
have flowed or have been blown into rivers that as long as 
water is in the river, it is river water, and as long as it is 
in the gulf, it is gulf water, and that therefore the provis- 
ions of the policy which limited the tug to gulf waters, meant 
just gulf waters and not waters of rivers”’ 


The court holds that this contention is too narrow; that 
the vessel was covered while in the tidal waters of the 
river, following the case of Waring v. Clarke, 46 U.S. 441, 
in which the Supreme Court defines the ‘‘sea’’ to mean not 
alone ‘high seas’ but the ‘arms of the sea’, ‘waters flowing 
from it into ports and havens and as high up rivers as the 
tide ebbs and flows.’ The Texas Court adds: ‘If such be the 
sea, certainly gulf waters may be construed to mean the 
waters as high up as the tide ebbs and flows.’ Again ‘that 
waters within the ebb and flow of the tides are considered 
the sea is decided in the matter of Gwin’s Will. 1 Tuck. 44; 
also in the case of Cole v. White, 26 Wend. 516.’’This lan- 
guage with greater force applies here. 


The contention that no lability could attach because of 
a breach of warranty in the policy, in that the vessel] was 
laid up and not emploved in the general passenger and 
freighting business on Puget Sound is not well founded. 
This was presented to Judge Hanford, and the reasons then 
given express my views as to the use of the word ‘‘em- 
ployed’’, when used in connection with the evidence in this 
case. 


Respondent cites the following authorities: 


Robertson v. Insurance Co., 91 N. HE. 372; 
Hearne v. Marine Ins. Co., 20 Wall. 488, 94; 
Wilson v. Gray, 127 Mass. 98; 

United States v. Catherine, 25 Fed. Cas. 332; 
United States v. Morris, 39 U.S. 464; 
United States v. Buchanan, 8 How. 83; 
Moran v. Prather, 23 Wall. 492; 

1 Parson on Marine Insurance, 337; 

1 Phillips Insurance, (3d ed.), Sec. 754, 762; 
1 Arnold, (2d ed. by Perkins), See. 213, 214; 
Hazzard v. Northeast Ins. Co., 8 Pet. 557, 80; 
Pearson v. Conn. Ins. Co., 1 App. Cas. 498; 
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2 Aspinwall’s Marine Cases, 100; 

In Birrell v. Dryer, 9 App. Cas. 345; 

5 Aspinwall’s Marine Cases, 267; 

Slinkard v. Manchester Fire Insurance Co., 122 Cal. 
n95; Do Rac. 417; 

Bernicia Agr. Works v. Germania Ins. Co., 97 Cal. 468; 

Mawhinney v. Ins. Co., 98 Cal. 184; 

Woods, Insurance, Sec. 47; 

2 Arnold, Insurance, pp. 998, 1052‘; 

2 Parsons Marine Insurance. 


Libellant presents the following: 


Templeton on Marine Insurance, p. 47; 

Owens’ Digest Marine Insurance, p 76; 

Young v. Union Ins. Co., 24 Fed. 279; 

Copeland v. Phoenix, 1 Woolworth, 278; 

Marshall v. Insurance Co., 4 Cranech 202; 

Hurtin v. Phoenia Ins. Co., 1 Wash. U. 8. C. C. 400; 

Maryland v. Ruden, 6 Cranch, 338; 

Invingston v. Ins. Co., 7 Cranech 506; 

Cosley v. Company, 22 Am. Dec. 337; 

Radcliff v. Coster, 1 Hoff. Ch. 98; 

Insurance Company v. Copelin, 76 U. 8S. 461; 

Hume v. Frens, 150 Fed. 502; 

Soelberg v. Insurance Company, 119 Fed. 23; 

Washburn v. Insurance Company, 82 Fed. 296; 

Harvey v. Insurance Co., 79 N. W. 895, 900; 

Titlemore v. Vermont Mutual Ins. Co., 20 Vt. 546; 

Hitchcock v. Insurance Company, 26 N. Y. 68; 

Bell Ins. Co., 5 Robb. 423; 

Worthington v. Bearse, 12 Allen 382, 

Carroll v. Insurance Co., 8 Mass. 515; 

Power v. Ins. Co., 19 Louis 28; 

Howard v. Insurance Co., 3 Denio 301; 

1 Phil. Ins., Sec. 89; 

Whitney v. Insurance Co., 59 Pac. 897; 

Insurance Company v. Asbury, 27 S. Ei. 667; 

Hill v. Insurance Co., 59 Pa. St. 474; 

Insurance Co. v. Kelly, 32 Md. 421; 

Power v. Ocean Ins. Co., 19 L. R. A. (NS) 28; 

Independent Transportation Co. v. Canton Insurance 
Office, 173 Fed. 564; 

2 Cook on Corporations, p. 719; 

Fregang v. R. R. Co., 154 Fed. 640; 

3 Cook on Corporations, 716, 717; 
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Manning v. Gist, 3 Dougl. 74; 

Harrington v. Halkeld, 2 Park. Ins., 634; 

Jeffry v. Lyender, 3 Lev. 32; 

Park on Insurance, 96th ed. 

2 Arnold on Insurance 1022; 

Byron v. Insurance Co., 25 Wend. 617; 

Evans v. Insurance Co., 44 N. Y. 146; 

DePayster v. Insurance Co., 19 N. Y. 272; 

Wallenstein v. Insurance Co., 44 N. Y. 203; 

McCall v. Insurance Co., 66 N. Y. 503; 

Robinson v. Insurance Co., 68 N. Y. 192; 

Peele v. Insurance Co., 3 Mason 27; 

Nash on Insurance, 482; 

Mills v. Fletcher, 1 Dougl. 219; 

Bullard v. Insurance Co., Fed. Cases No. 2122, 1 Car- 
ter, 148; 


Without analyzing the various authorities or entering 
upon a further discussion, it is concluded that lbellants are 
entitled to recover the amount of the policies, and it is di- 
rected that a decree be entered accordingly. 


JEREMIAH NETERER, 
Judge. 


(Endorsed): Filed in the U. 8. District Court, Western 
Dist. of Washington Northern Division, Dec. 1. 1913. 
Frank L. Crosby, Clerk. By B O W Deputy. 
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In the United States District Court for the Western District 
of Washington, Northern Division. 


No. 3848 


INDEPENDENT TRANSPORTATION Company, a corporation, Li- 
bellant, 
VS. 


Toe Yanc-Tsze Insurance Association, Lrp., Respondent, 
No. 3849 
INDEPENDENT TRANSPORTATION Company, a corporation, Li- 


bellant, 
VS. 


Canton Insurance Orricr, Lrp., Respondent, 
No. 3858 
INDEPENDENT T'RANSPORTATION CoMPANY, a corporation, Li- 


bellant, 
VS. 


Cuina Travers Insurance Company, Respcendent. 


FINAL DECREE. 


This cause coming on to be heard at this term, the said 
three causes above entitled having been consolidated by order 
of this court, and the same was argued by counsel and 
thereupon, upon consideration thereof, it was ordered, ad- 
judged and decreed as follows: 


I. 


That the libelant, Independent Transportation Com- 
pany, a corporation, do have and recover of and from the 
Yangtsze Insurance Association, Limited, a corporation, the 
sum of $2850, the proportionate part of said Company’s loss 
of the steamer Vashon, and the further sum of $846.12; being 
the proportionate part of said respondent’s proportion of 
the expenses incurred in laboring to save and preserve said 
steamer by way of salvage charges and costs of making ad- 
justment, together with interest on said aggregate sum of 
$3696.12 at the rate of six per cent per annum from April 
15th, 1908, in the sum of $1256.68, or a total of $4952.80, 
and in addition thereto three-ninths of the costs to be herein 
taxed. 


210 CANTON INSURANCE OFFICE, LTD., ET AL. 


II. 


It is further ordered, adjudged and decreed that the 
libelant, Independent Transportation Company, do have and 
recover of and from the Canton Insurance Offices, Limited, a 
corporation, the sum of $3800.00, the proportionate part 
of said Company’s loss of the steamer Vashon, and the 
further sum of $1128.16, being the proportionate part of 
said respondent’s proportion of the expenses incurred in 
laboring to save and preserve said steamer by way of salvage 
charges and cost of making adjustment, together with in- 
terest on said aggregate sum of $4928.16 at the rate of six 
per cent per annum from April 15th, 1908, in the sum of 
$1675.57, making a total of $6603.73, and in addition thereto 
four-ninths of the costs to be herein taxed. 


IO, 


It is further ordered, adjudged and decreed that the 
libelant, Independent Transportation Company, do have and 
recover of and from the China Traders Insurance Company, 
a corporation, the sum of $1900, the proportionate part of 
said company’s loss of the steamer Vashon, and the further 
sum of $564.08, being the proportionate part of said res- 
pondent’s proportion of the expenses incurred in laboring 
to save and preserve said steamer by way of salvage charges 
and costs of making adjustment, together with interest on 
said aggregate sum of $2464.08 at the rate of six per cent 
per annum from April 15th, 1908, in the sum of $837.78, or 
a total of $3301.86, and in addition thereto two-ninths of the 
costs to be herein taxed. 

IV. 


And it is further ordered, adjudged and decreed that 
unless this decree be satisfied or proceedings thereon be 
stayed on appeal within the time limited and prescribed by 
the rules and practice of this court, the libelant have exe- 
eution against each of the several respondents for the sums 
aforesaid and said costs to satisfy this decree. 

Dated at Seattle, Washington, December 15th, 1913. 


JEREMIAH NETERER, 
Judge. 


(Endorsed): Filed in the U. S. District Court, Western 


Dist. of Washington, Northern Division, Dee. 15, 1913. 
Frank L. Crosby, Clerk, by E. M. L., Deputy. 
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In the United States District Court for the Western District 
of Washington, Northern Division. 


In Admiralty. 
No. 3848 


INDEPENDENT TRANSPORTATION Company, a corporation, Li- 
bellant, 
Vs. 


Tue Yanc-Tsze Insurance Assocration, LiMiTED, a corpora- 
tion, Respondent. 


No. 3849 


INDEPENDENT TRANSPORTATION Company, a corporation, Li- 
bellant, 


Canton Insurance Orrice, Lruirep, Respondent. 
No. 3858 


INDEPENDENT TRANSPORTATION Company, a corporation, Li- 
bellant, 
vs. 


Cuina Travers Insurance Company, Respondent. 
Consolidated under Cause No. 3849. 


SUMMONS AND SEVERANCE. 


To the China Traders Insurance Company, a corporation, 
respondent, in the above entitled cause No. 3858, con- 
solidated with said causes Nos. 3848 and 3849 under 
No. 3849. 


You are hereby invited to join with the Yang-T'sze In- 
surance Association, a corporation, and the Canton Insur- 
ance Office, Limited, a corporation, above named respond- 
ents, in said Causes Nos. 3848 and 3849, consolidated with 
said cause No. 3858 under Cause No. 3849, on the 30th day 
of December, 1913, and prosecute an appeal in the above en- 
titled causes, consolidated under No. 3849, to the United 
States Circuit Court of Appeals for the Ninth Circuit, to 
reverse the decree in the above entitled causes Nos. 3848, 
3849 and 3858, consolidated as aforesaid, under cause No. 
3849, rendered and entered on December 15, 1913, by said 
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United States District Court for the Western District of 
Washington, Northern Division, sitting in Adnriralty, or you 
will be deemed to acquiesce in said decree and the said Yang- 
Tsze Insurance Association, a corporation, and Canton In- 
surance Office, Limited, a corporation, respondents as afore- 
said, shall prosecute said appeal without joining you as 
appellant. 


Dated Seattle, Washington, December 27, 1913. 


YANG-TSZE INSURANCE ASSOCIATION, 
By Whiliam H. Gorham, Its Proctor, 


CANTON INSURANCE OFFICE, Limited, 
By William H. Gorham, Its Proctor. 


Due and timely service of the above summons and sever- 
ance by copy at Seattle, Washington, is hereby acknowledged 
this 27th day of December, 1913, and said invitation to join 
in the prosecution of said appeal to the United States Cir- 
cuit Court of Appeals for the Ninth Circuit is hereby de- 
elined and refused. 


Dated Seattle, Washington, December 27, 1913. 


CHINA TRADERS INSURANCE COMPANY, 
By William H. Gorham, Its Proctor, 


(Endorsed): Filed in the U. S. District Court, West- 
ern Dist. of Washington, Northern Division, Dec. 30, 1913. 
Frank L. Crosby, Clerk. By E. M. L., Deputy. 
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In the United States District Court for the Western District 
of Washington, Northern Division. 


In Admiralty. 
No. 3848 


INDEPENDENT TRANSPORTATION CoMPANY, a corporation, Li- 
bellant, 
VS. 


THe Yane-Tsze Insurance AssocraTion, LIMITED, a corpora- 
tion, Respondent. 


No. 3849 
INDEPENDENT TRANSPORTATION ComMPpaNy, a corporation, Li- 
bellant, 
VS. 


Canton Insurance Orrice, Lrp., Respondent, 
No. 3858 


INDEPENDENT TRANSPORTATION CoMPany, a corporation, Li- 
bellant, 
vs. 


Cuina Trapers Insurance Company, Respondent. 
Consolidated Under Cause No. 3849. 


These Causes Nos. 3848 and 3849, consolidated with 
cause No. 3858 under Cause No. 3849, coming on for hear- 
ing upon the application of the respondents, Yang Tsze In- 
surance Association and Canton Insurance Office, Limited, 
for an order fixing the amount of the bond to stay the exe- 
eution of the final decree against said respondents, Yang- 
T'sze Insurance Association and Canton Insurance Office, 
Limited, heretofore on December 15, 1913, rendered, made 
and entered in said cause upon appeal from said decree by 
said respondent, Canton Insurance Office, Limited, 


The Court being fully advised in the premises, 

It is ordered: 

1. That the bond which said respondent Yang-Tsze In- 
surance Association shall give, in addition to the sum of 


two hundred and fifty ($250.00) dollars for costs on appeal, 
to stay the execution of the final decree against said res- 
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pondent Yang-Tsze Insurance Association heretofore on De- 
cember 15, 1913, rendered and entered in said consolidated 
cause in said District Court, shall be the further sum of 
six thousand ($6000.00) dollars, conditioned according to law. 


2. That the bond which said respondent Canton In- 
surance Office, Limited, shall give, in addition to the sum of 
two hundred and fifty ($250.00) dollars for costs on ap- 
peal, to stay the execution of the final decree against said 
respondent Canton Insurance Office, Limited, heretofore on 
December 15, 1913, rendered and entered in said consoli- 
dated cause in said District Court shall be the further sum 
of seven thousand five hundred ($7500.00) dollars, con- 
ditioned according to law. 


Dated Seattle, Washington, December 30, 1914. 


JEREMIAH NETERER, 
Judge. 


(Endorsed): Filed in the U.S. District Court, Western 
Dist. of Washington, Northern Division, Dec. 30, 1913. Frank 
L. Crosby, Clerk; Ed. M. Lakin, Deputy. 
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In the United States Distriet Court for the Western District 
of Washington, Northern Division. 


In Admiralty. 
No. 3848 


INDEPENDENT TRANSPORTATION CoMPANy, a corporation, Li- 
bellant, 
VS. 


THe Yanc-Tsze Insurance Association, LIMITED, a corpora- 
tion, Respondent. 
No. 3849 
INDEPENDENT TRANSPORTATION Company, a corporation, Li- 
bellant, 
VS. 


Canton Insurance Orrice, Lrp., Respondent, 
No. 3858 


INDEPENDENT TRANSPORTATION COMPANY, a corporation, Li- 
bellant, 
Vs. 


Cuina Travers Insurance Company, Respondent. 


Consolidated Under Cause No. 3849. 
NOTICE OF APPEAL. 


To the Independent Transportation Company, a corporation, 
the above named Libellant, in Causes Nos. 3848, 3849 
and 3858, consolidated under No. 3849, and to Ira 
A. Campbell, Esquire, and Messrs. Kerr & McCord, 
Its Proctors: 


To China Traders Insurance Company, a corporation, the 
above named Respondent in Cause No. 3858, consoli- 
dated with said Causes Nos. 3848 and 3849 under No. 
3849, and to William H. Gorham, Esquire, Its Proctor: 


You and each of you will please take notice that the 
Yang~-T'sze Insurance <Association, a corporation, and the 
Canton Insurance Office, Limited, a corporation, the above 
named respondents in Causes Nos. 3848 and 3849, consoli- 
dated with Cause No. 3858 under Cause No. 3849, hereby 
appeal from so much of the final decree of the above entitled 
court in said causes Nos. 3848, 3849 and 3858 consolidated 
under No. 3849, as is in favor of said libellant and against 
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the said respondent, the Yang-T'sze Insurance Association in 
the sum of forty-nine hundred and fifty-two and 80/100 
($4952.80) dollars and in addition thereto three-ninths of 
the costs therein taxed at $186.36 and as in favor of said 
libellant and against the said respondent, Canton Insurance 
Office, Limited, in the sum of sixty-six hundred and three and 
73/100 ($6603.73) dollars and in addition thereto four-ninths 
of the costs therein taxed at $186.36 and as orders, ad- 
judges and decrees that unless said decree be satisfied or 
proceedings thereon be stayed on appeal within the time 
limited and prescribed by the rules and practice of this 
eourt, said libellant have execution against each of the said 
several respondents for the sums so decreed and costs, as 
aforesaid, to satisfy said decree, which said decree was 
made, entered and filed in said causes Nos. 3848, 3849 and 
3858, consolidated under No. 3849, on the 15th day of De- 
eember, 1913, to the United States Cirenit Court of Appeals, 
for the Ninth Circuit. 

YANG-TSZE INSURANCE ASSOCIATION, 
CANTON INSURANCE OFFICE, LIMITED, 
Respondents in said Causes Nos. 3848 and 3849, consolidated 

with said Cause No. 3858 under No. 3849 . 
WILLIAM H. GORHAM, 
Proctor for Respondents, 
Yang-Tsze Insurance Association and 
Canton Insurance Office, Limited. 


United States of America, Western District of Washington. 
—Sss. 

Due service of the within notice of appeal after the filing 

of the same in the office of the Clerk of the above entitled 

eourt,, admitted this 30th day of December, 1913, at Seattle, 


Washington.  =kERR & McCORD, 
IRA CAMPBELL, 
Proctors for above named Libellant, 
Independent Transportation Company. 
WILLIAM H. GORHAM, 
Proctor for China Traders Insurance 
Company, a corporation, respondent in 
said Cause No. 3858 consolidated with 
Causes Nos. 3848 and 3849 under No. 
3849. 
(Endorsed): Filed in the U. 8. District Court, Western 
Dist. of Washington, Northern Division. Dee. 30, 1918. 
Frank L. Crosby, Clerk. By E. M. Lakin, Deputy. 
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In the United States Circuit Court of Appeals for the Ninth 
Circuit. 


No. —— 


Canton Insurance Orrice Limirep, a corporation, 
THE Yanc-T'szze InsuraNcE ASSOCIATION, a corporation, Ap- 
pellants, 
VS. 


INDEPENDANT TRANSPORTATION COMPANY, a corporation, 
THe CuHina Travers [NsuRANCE COMPANY, a corporation, 
Appellees. 


APPEAL BOND. 


Know All Men by these Presents, That we, Canton In- 
surance Office, Limited, a corporation, one of the respondents 
above named, as principal, and Equitable Surety Company, 
of St. Louis, Missouri, as surety, are held and firmly bound 
unto the Independent Transportation Company, a corpora- 
tion, libellant, above named, in the full and just sum of 
seven thousand seven hundred fifty ($7750.00) dollars, lawful 
money of the United States of America, to be paid to the 
said Independent Transportation Company, its successors 
and assigns for which payment, well and truly to be made, 
we bind ourselves, our and each of our successors and as- 
signs, jointly and severally by these presents. 


Sealed with our seals and dated this 31st day of De- 
cember, 1913. 


Whereas, lately, to-wit: On December 15, 1913, at a 
District Court of the United States for the Western District 
of Washington, Northern Division, in a suit pending in said 
court between said Independent Transportation Company 
and Yang-Tsze Insurance Association, Canton Insurance 
Office, Limited, and China Traders Insurance Company, a 
final decree was rendered severally against said Yang-Tsze 
Insurance Association, Canton Insurance Office, Limited, and 
China Traders Insurance Company, and in favor of said 
Independent Transportation Company, and the said Canton 
Insurance Office, Limited, together with the Yang-Tsze In- 
surance Association, a corporation, respondents above named, 
having filed and served a notice of appeal to the United 
States Circuit Court of Appeals for the Ninth Cireuit from 
the decree complained of, to reverse the said final decree, 
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and having obtained a citation directed to said Independent 
Transportation Company and to the China Traders Insur- 
ance Company, a corporation, one of the respondents above 
named of date December 30, 1913, citing and admonishing 
them to be and appear at a session of the United States 
Cireuit Court of Appeals for the Ninth Cireuit to be holden 
at the City of San Francisco, in said circuit, within thirty 
days from the date thereof, 


Now, the condition of the above obligation is such 
that if the above bounden, Canton Insurance Office, Limited, 
shall prosecute its appeal to effect and pay the costs if the 
appeal is not sustained and shall abide by and perform what- 
ever decree may be rendered by said United States Circuit 
Court of Appeals for the Ninth Circuit, in the cause, or on 
the mandate of said United States Cireuit Court of Appeals 
for the Ninth Cireuit by the Court below, then this obliga- 
tion to be void, otherwise to be and remain in full force and 
effect. 

CANTON INSURANCE OFFICE, LIMITED, 
By William H. Gorham, Its Proctor and Agent(L.8.) 
EQUITABLE SURETY COMPANY, 

By Walter Morris, Its Attorney in Fact (GEES) 


The foregoing bond approved this 15th dav of Jan., 
1914. JEREMIAH NETERER, Judge. 
(Endorsed): Filed in the U. S. District Court, West- 


ern Dist. of Washington, Northern Division, Dec. 31, 1913. 
Frank L. Crosby, Clerk. By E. M. Lakin, Deputy. 


In the United States Circuit Court of Appeals for the Ninth 
Cireuit. 


Canton InsuRANCE OFFice LimItrep, a corporation, 
THe Yanc-T'sze Insurance ASSOCIATION, a corporation, Ap- 
pellants, 
VS. 
INDEPENDENT TRANSPORTATION CoMPANY, a corporation, 
THe Cuina Travers Ixsurance Company, a corporation, 
Appellees. 


APPEAL BOND: 


Know All Men by these Presents, That we, Yang-T'sze 
Insurance Association, a corpor ation, one of the yespondents 
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above named, as principal, and Equitable Surety Company 
of St. Louis, Missouri, as surety, are held and firmly bound 
unto the Independent Transportation Company, a corpora- 
tion, libellant, above named, in the full and just sum of six 
thousand two hundred fifty ($6250.00) dollars, lawful money 
of the United States of America, to be paid to the said In- 
dependent ‘'ransportation Company, its successors and as- 
signs for which payment, well and truly to be made, we 
bind ourselves, our and each of our successors and assigns, 
jointly and severally by these presents. 


Sealed with our seals and dated this 31st day of De- 
cember, 1913. 


Whereas, lately, to-wit: on December 15, 1918, at a 
District Court of the United States for the Western District 
of Washington, Northern Division, in a suit depending in 
said court between said Independent Transportation Com- 
pany and said Yang-T'sze Insurance Association, Canton In- 
surance Office, Limited, and China Traders Insurance Com- 
pany, a final decree was rendered severally against said 
Yang-T'sze Insurance Association, Canton Insurance Office, 
Limited, and China Traders Insurance Company, and in 
favor of said Independent Transportation Company, and the 
said Yang-T'sze Insurance Association, together with the 
Canton Insurance Office, Limited, above named respondents, 
having filed and served a notice of appeal to the United 
States Cirenit Court of Appeals for the Ninth Cireuit from 
the decree complained of, to reverse the said final decree, 
and having obtained a citation directed to said Independent 
Transportation Company and to the China Traders Insur- 
ance Company, a corporation, one of the respondents above 
named, of date December 30, 1913, citing and admonishing 
them to be and appear at a session of the United States Cir- 
euit Court of Appeals for the Ninth Cireuit to be holden at 
the City of San Francisco, in said Circuit, within thirty days 
from the date thereof. 


Now, the condition of the above obligation is such that 
if the above bounden, Yang-Tsze Insurance Association, 
shall prosecute its appeal to effect and pay the costs if the 
appeal is not sustained and shall abide by and perform 
whatever decree may be rendered by said United States Cir- 
euit Court of Appeals for the Ninth Cireuit, in the cause, 
or on the mandate of»ssaid United States Circuit Court of 
Appeals for the Ninth Circuit by the court below, then this 
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obligation to be void, otherwise to be and remain in full force 
and effect. 


THE YANG-TSZE INSURANCE ASSOCIATION, Ltd., 
By E. H. Hutchison, Its Manager, (Gly)! 


EQUITABLE SURETY COMPANY, 
By Walter E. Morris, Its Attorney in Fact. (Seal) 


The foregoing bond approved this 15th day of Jan., 
1914. JEREMIAH NETERER, Judge. 


(Endorsed): Filed in the U. 8. District Court, Western 
Dist. of Washington, Northern Division, Dec. 31, 1913. Frank 
L. Crosby, Clerk. By EH. M. Lakin, Deputy. 


In the United States Cireuit Court of Appeals for the Ninth 
Cireuit. 
No. 3849 
Canton Insurance Orrice Limtrep, a corporation, 
Tor Yanec-Tsze Insurance Association, a corporation, Ap- 
pellants, 
VS. 


INDEPENDENT TRANSPORTATION COMPANY, a corporation, 
THe Curna Travers InsuraNcE CoMPaNny, a corporation, 
Appellees. 


CIEATION. 
The President of the United States of America: 


To the Independent Transportation Company, a corporation, 
the above named Libellant, in Causes Nos. 3848, 3849 
and 3858, consolidated under No. 3849, and to Iva A. 
Campbell, Esquire, and Messrs. Kerr & McCord, Its 
Proctors; and 


To China Traders Insurance Company, a corporation, the 
above named Respendent in Cause No. 3858, consoli- 
dated with said Causes Nos. 3848 and 3849, under No. 
3849, and to William H. Gorham, Its Proctor: 


You and each of you are hereby cited and admonished 
to appear at the United States Cireuit Court of Appeals for 
the Ninth Cireuit to be holden at the City of San Francisco, 
State of California, within thirty (380) days from the date 
hereof pursuant to an appeal filed in the office of the Clerk 
of the United States District Court for the Western District 
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of Washington, Northern Division, whereof the Yang-Tsze 
Insurance Association, a corporation, and the Canton In- 
suranee Office, Limited, a corporation, respondents above 
naned, are appellants and you are appellees, to show cause, 
if any there he, why the decree rendered against appellants, 
as in said appeal, should not be corrected and why speedy 
justice should not be done for the parties in that behalf. 


Witness the Honorable Edward Douglass White, Chief 
Justice of the Supreme Court of the United States of 
America this 30th day of December, 1913. 


JEREMIAH NETERER, 
Judge of the United States Dis- 
trict Court for the Western Dis- 
trict of Washington, Northern 
Division. 


United States of America, Western District of Washington. 


S190 


Due service of within Citation at Seattle, Washington 
this 380 th day of December, 1913, hereby admitted. 


IRA A. CAMPBELL, 

KERR & McCORD, 

Proctors for Independent Transportation 
Company, Libellant and Appellee. 


WILLIAM H. GORHAM, 

Proctor for China Traders Insurance Com- 
pany, a corporation, respondent in said 

eanse No. 3858 consolidated with Nos. 3848 

and 3849 under No. 3849. 


RETURN ON SERVICE OF WRIT. 


United States of America, Western District of Washington. 

[ hereby certify and return that I served the annexed 
citation on the therein named William H. Gorham, proctor, 
by handing to and leaving a true and correct copy thereof 
with William H. Gorham, at Seattle, in said District on 
the 30th day of December, A. D. 1913. 


JOSHPH RR. H, JACOBY, 
U. S. Marshal 


By L. A. MILLER, Deputy. 
Marshal’s fees $2.00. 
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RETURN SERVICE OF WRIT. 


United States of America, Western District of Washington. 

I hereby certify and return that I served the annexed 
citation on the therein named Kerr & MeCord, proctors, by 
handing to and leaving a true and correct copy thereof with 
James A. Kerr, a member of said firm of Kerr & MeCord, 
at Seattle, in said District on the 31st day of December, A. 


Desi3. 
JOSEPH R. H. JACOBY, 
U. S. Marshal 
By H. V. R. ANDERSON, Deputy. 


Marshal’s fees $2.12. 


(Endorsed): Filed in the U. S. District Court, Western 
Dist. of Washington, Northern Division, Dec. 30, 1913. 


FRANK L. CROSBY, Clerk, by Ed. M. Lakin, Deputy. 


In the United States District Court for the Western District 
of Washington, Northern Division. 


In Admiralty. 
No. 3848 


INDEPENDENT TRANSPORTATION ComMPANY, a corporation, Li- 
bellant, 
VS. 


THE Yanc-T'sze Insurance Association, LiMiTED, a corpora- 
tion, Respondent. 


No. 3849 


INDEPENDENT TRANSPORTATION CoMPANY, a corporation, Li- 
bellant, 
vs. 


Canton Insurance Orrice, Limirep, Respondent. 
No. 3858 


INDEPENDENT TransporTaTION Company, a corporation, Li- 
bellant. 
VS. 


Cuina Trapers Insurance Company, Respondent. 
Consolidated under Cause No. 3849. 
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ASSIGNMENTS OF ERROR. 


The above named respondents Yang T’sze Insurance As- 
sociation and Canton Insurance Offiffee, Limited, assign 
for erior in the findings, conclusions and decree of the 
District Court in the above entitled causes Nos. 3848 and 
3849, consolidated with Canse No. 3858 under No. 3849, 
that the learned Judge thereof erred. 


First: In finding that, on January 11, 1908, when 
the vessel ‘‘Vashon’’ referred to in the 3rd amended libels 
in said causes was floated and moored. it was found in 
such condition that it was impossible for the surveyors to 
determine the extent of the injuries; 


Second: In finding that from the time the vessel was 
sunk, reasonable diligence was exercised by the owner to 
float the vessel and to ascertain the extent of the damage; 


Third: In finding that reasonable care was exercised 
in arranging for the raising of the vessel; 


Fourth: In finding that there was nothing which showed 
that libellant was negligent (in raising the vessel) ; 


Fifth: In finding that the form of policy in issue 
referred to as the ‘‘San Francisco Hull Time Policy’’ covers 
a vessel when laid up; 


Sixth: In finding that the place where the boat was 
moored or laid up was at the mouth of the Duwamish 
River ; 


Seventh: In finding that the place where the boat was 
moored or laid up was within the limits prescribed by 
the policy; 


HWighth: In finding that this (place where the vessel 
was moored or laid up) was a customary and usual place 
where vessels were laid up; 


Ninth: In finding that this (place where the vessel was 
moored or laid up) was considered safe in shipping circles; 

Tenth: In finding that this (place where the vessel 
was moored or laid up) was on Elhott Bay; 


Hleventh: In concluding that the contention that no 
liability could attach because of a breach of warranty in 
the policy, in that the vessel was laid up and not employed 
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in the general passenger and freighting business on Puget 
Sound was not well founded; 


Twelfth: In coneluding that the libeliant was entitled 
to recover the amount of the policies or any part thereof; 


Thirteenth: In directing that a deeree be entered in 
favor of libellant in the amount of the policies; 


Fourteenth: In entering the final decree of December 
15, 19138, in favor of libellant, and 


(a) against respondent Yang Tsze Insurance Association 
in the sum of forty-nine hundred and fifty-two and 80/100 
(4952.80) dollars and in addition thereto three-ninths of the 
costs therein taxed at $186.36; 


(b) against respondent Canton Insurance Office, Limited, 
in the sum of sixty-six hundred and three and 73/100 
($6603.73) dollars and in addition thereto four-ninths of 
the costs therein taxed at $186.36; 


(c) and ordering, adjudging and decreeing that unless 
said decree be satisfied or proceedings thereon be stayed 
on appeal within the time limited and prescribed by the 
rnles and practice of this court, libellant have execution 
against said respondents Yang T'sze Insuranee Association 
and Canton Insurance Office, Limited, for the sums and 
costs aforesaid; 


Fifteenth: In not sustainmg the exceptions of res- 
pondents, Yang Tsze Insurance Association and Canton 
Insurance Office, Limited, to the Libellant’s 3rd Amended 
Libels, respectively ; 


Sixteenth: In not entering a decree in favor of said 
respondents Yang T'sze Insurance Association and Canton 
Insurance Office, Limited, and against libellant, dismissing 
libeHant’s 3rd Amended Libels against them and for costs 
against libellant 

YANG TSZE INSURANCE ASSOCIATION, 

CANTON INSUANCE OFFICE, LIMITED, 

Respondents in said Canses Nos. 3848 and 38849 con- 
solidated with Cause No. 3858 under No. 3849. 


WILLIAM H. GORHAM, 
Proctor for Respondents, Yang ‘T'sze Insurance Asso- 
ciation and Canton Insuranme Oifice, Limited. 
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United States of America, Western District of Washington 
Ss. 


Due service of the within assignments of error hereby 
admitted this 12th day of January, 1914, at Seattle, Wash- 


ington. IRA A. CAMPBELL, 
KERR & McCORD, 
Proctors for Independent Transportation Company, Li- 
bellant. 
CHINA TRADERS INSURANCE COMPANY, 
By William H. ae its proctor. 


Endorsed: Assignments of Error. Filed in the U.S. 
District Court, W estern Dist. of Washington, Northern 
Division, Jan. 12, 1914. Frank L. Crosby, Clerk. By Ed. 
Ne Lakin, Deputy. 


In the United States Cireuit Court of Appeals for the 
Ninth Cireuit. 
No. 3849 


Canton Insurance Orrice Lrmirep, a corporation, 
THE Yana-Tsze Insurance Association, a corporation, Ap- 
pellants. 
vs. 


INDEPENDENT TRANSPORTATION CoMPANY, a corporation, 
Toe Cuina Travers INsuRANCE CoMPANY, a corporation, 
Appellees. 
Notice. 


To INDEPENDENT TRANSPORTATION COMPANY, 
a corporation, and to CHINA TRADERS INSURANCE 
COMPANY, and to IRA CAMPBELL, ESQUIRE, and 
MESSRS. KERR & MeCORD, Proctors for said Independent 
Transportation Company, and to WILLIAM H. GORHAM, 
ESQUIRE, Proctor for China Traders Insurance Company: 


You and each of von are hereby notified that the Canton 
Insurance Office, Limited, one of the above named appellants, 
has this day filed a bond in the sum of seventy-seven hundred 
and fifty ($7750.00) dollars, staying execution of the decree 
in the above entitled canse in the court below, conditioned as 
required by law, and that the name and address of the 
surety on said bond is: 


Kiquitable Surety Company of St. Louis, Missouri, a 


corporation, Walter F.. Morris, its attorney in fact, c/o Frank 
Waterhouse & Co., Inc., Central Bldg., Seattle, Washington. 
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You and each of you are hereby notified that the Yang 
Tsze Insurance Association, one of the above named ap- 
pellants, has this day filed a bond in the sum of six thousand 
and two hundred and fifty ($6250.00) dollars staying execn- 
tion of the decree in the above entitled cause in the court 
below, conditions as required by law. and that the name and 
address of the surety on said bond is: 


Equitable Surety Company of St. Lonis, Missouri, a 


corporation, Walter Ek. Morris, its attorney in fact, c/o Frank 
Waterhouse & Co., Inc., Central Bldg., Seattle, Washington. 


Dated at Seattle, Washington, December 31, 1913. 


WILLIAM H. GORHAM, 
Proctor for Appellants. 


Copy of within notice received this 31st day of December, 
1913. Ira Campbell and Kerr & McCord, Proctors for Inde- 
pendent Transportation Company, Appellees; William H. 
Gorham, Proctor for China Traders Insurance Co., Appellee. 


(Endorsed): Filed in the U. 8. District Court, Western 
Dist. of Washington, Northern Division, Jan. 12, 1914. 
Frank L. Crosby, Clerk, by E. M. Lakin, Deputy. 

In the United States District Court, Western District of 


Washington, Northern Division. Jn Admiralty. 
No. 3849 
INDEPENDENT TRANSPORTATION CoMPANY, 
ve 


Cattrom IysurAwce’ Orrice, Lip., ET AL, 


Stipulation. 


It is hereby stipulated by the parties hereto that upon 
appeal from the decree of this Court on the merits in the 
above entitled cause by the respondents or any of them, at the 
option of respondents, there may be omitted from the record 
on appeal: 

(1) The depositions of S. W. Eecles and Myron K. 
Rodgers ; 


(2) Exhibit 10, being a copy of Complaint of Independ- 
ent Transportation Company, v. Katalla Company, Superior 
Court, filed herein on or about March 30, 1910; 
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(3) Libellant’s Interrogatories attached to its answers; 


(4) Libellant’s answers to Interrogatories attached to 
respondent’s answers; 


(5) Exhibits 3 to 24, inclusive, all relating to matters 
exclusively between the libellant and Katalla Company; 


(6) Exhibit 28, stipulation of parties in this cause of 
date April 20, 1912, in re evidence. 


(7) Exhibit 29, stipulation of parties in this cause of 
date October 1, 1912, in re evidence; 


(8) Testimony of C. A. McMasters and M. M. Perl, 
witnesses for Respondents as reported by Commissioner 
herein at pages 141-188 of Commissioner’s Report; 


Provided: That in the event of such omission libellant’s 
ownership and insurable interest in the steamer ‘‘Vashon”’ 
referred to in the libels at all times in the libels mentioned 
shall, for all purposes of such appeal, be considered as 
admitted by respondents. 


Dated Seattle, Washington, Dec. 26th, 1913. 
(Signed) IRA A. CAMPBELL, 


(Signed) KERR & McCORD, 
Proctors for Libellant. 


(Signed) WILLIAM H. GORHAM, 
Proctor for Respondents. 


(Endorsed): Filed in the U. S. District Court, Western 
Dist. of Washington, Northern Division, Jan. 12, 1914. 
Frank L. Crosby, Clerk, By Ed. M. Lakin, Deputy. 
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In the United States Cireuit Court of Appeals for the 
Ninth Circuit. 


No, ——— 


Canton Insurance Orrice, Limirep, a corporation, ET AL, 
Appellants, 
vs. 


INDEPENDENT TRANSPORTATION COMPANY, a corporation, ET AL, 
Appellees. 


Order Enlarging Time for Filing Record. 


Good cause being shown, it is by the undersigned, 
the jndge who signed the citation on appeal herein to the 
United States Cirenit Court of Appeals for the Ninth Cir- 
euit, ordered that the time of the appellants, Canton In- 
surance Office, Limited, and the Yang T'sze Insurance As- 
sociation, Limited, for filing the record and docketing the 
cause on appeal in the United States Cireuit Court of 
Appeals for the Ninth Cirenit be and the same hereby is 
extended and enlarged until and including the 28th day of 
February, 1914. 


Dated Seattle, Washington, this 23rd day of January, 
1914. 
JEREMIAH NETERER, 


United States District Judge for the 
Western District of Washington. 


(Endorsed): Filed in the U. 8. District Court, Western 
Dist. of Washington, Northern Division, Jan. 238, 1914. 
Wirem< latCrosby, Clerk, By 2.2. , Deputy. 


In the United States District Court for the Western District 
of Washington, Northern Division. 


No, 3849. 
INDEPENDENT Transportation Company, Libellant, 
VS. 


Canton Insurance Orrice, Liirep, et aL, Respondent. 
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Praecipe for Apostles. 
To the Clerk of the Above Entitled Court: 


Herewith I hand you 50 printed copies of the Apostles 
on Appeal to the United States Cireuit Court of Appeals 
for the Ninth Cireuit, consisting of the following: 


(1) A eaption exhibiting the proper style of the court 
and the titles of the causes; 


(2) Index; 
(3 Names and Addresses of Counsel; 


(4) Stipulation with reference to Printed Record and 
sending up Original Exhibits as Supplemental Record; 


(5) Order for sending up origina] exhibits as Supple- 
mental Record; 


(6) Order enlarging time for filing Record; 


(7) Statement required by Rules of United States Cir- 
cuit Court of Appeals for Ninth Circuit; 


(8) Stipulation to Consolidate causes; 
(9) Order consolidating causes ; 
(10) Third amended libel in cause No. 3848; 


(12) Stipulation as to exhibits referred to in exceptions 
in Cause No. 3848; 


(14) Answer to third amended libel in Cause No. 3848; 
(15) Third amended libel in Cause No. 3849; 


(17) Stipulation as to exhibits referred to in exception 
in Cause No. 3849; 


(19) Answer to Third Amended Libel in Cause No 3849; 
(20) Memorandum Decision on Exceptions; 


(21) All of the testimony and other proofs except such 
as by stipulation between the parties of date December 
26, 1913, it is provided may be omitted from the record 
on appeal; 


(22) All memorandum decisions of the Court; 
(23) Final Decree; 


(24) Summons and Severance; 
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(25) Order fixing amount of supersedeas; 
(26) Notice of Appeal; 

(27) Appeal Bonds; 

(28) Notice of filing Appeal Bonds; 

(29) Citation; 

(30) Assignments of Error; 

(31) Stipulation as to omitting part of Record; 
(32) This praecipe; 


one of which copies you will please certify and all of 
which you will please forward to the United States Circuit 
Court of Appeals for the Ninth Cireuit at San Francisco, 
California, for filing therein. 


Dated Seattle, Washington, January 31st, 1914. 
WILLIAM H. GORHAM, 


Proctor for Appellants, Yang T'sze Insurance Associa- 
tion, Limited, Canton Insurance Office, Limited. 


(Endorsed): Filed in the U. S. District Court, Western 
Dist. of Washington, Northern Division, Feb. 3, 1914. 
Frank L. Crosby, Clerk, By Ed. M. Lakin, Deputy. 


In the United States District Court for the Western District 
of Washington, Northern Division. 


No. 3849. 
INDEPENDENT TRANSPORTATION Company, Libellant, 
Vs. 
Canton InsuRANCE OrFrice, Limrrep, ET aL, Respondents. 


CLERK’S CERTIFICATE TO TRANSCRIPT OF 
RECORD. 


United States of America, Western District of Washington, 
ss. 


I, FRANK L. CROSBY, Clerk of the District Court 
of the United States for the Western District of Washington, 
do hereby certify the foregoing three hundred and sixty 
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pages, numbered from 1 to 230 inclusive, to be a full, true 
and correct copy of the record and proceedings in the 
above and foregoing entitled consolidated causes Nos. 3848 
and 3849, as is ealled for by praecipe of proctor for appell- 
ants, as the same remain of record and on file in the office 
of the Clerk of said District Court and that the same, to- 
gether with the original exhibits (except as are otherwise 
stipulated by the parties hereto) separately certified, con- 
stitute the apostles on appeal from the order, judgment 
and decree of the District Court of the United States for 
the Western District of Washington, to the United States 
Circuit Court of Appeals for the Ninth Cirenit at San Fran- 
cisco, California. 


I further certify that I transmit herewith the original 
citation on appeal issued in said causes. 


I further certify that the cost of preparing and printing 
the foregoing apostles on appeal is the sum of $216.00, 
which has been paid by the proctor for respondents and 
appellants, Canton Insurance Office, Limited, and Yang Tsze 
Insurance Association, Limited, and that the further sum of 
$203.70 has been paid me by proctor for said respondents 
and appellants for certifying said apostles. 


In Testimony Whereof, I have hereunto set my hand 
and affixed the seal of said District Court, at Seattle, in said 
District, this 20th day of February, 1914. 

(L. S.) 


FRANK L. CROSBY, 
Clerk. 


